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INTRODUCTION TO VIRTUAL PROPERTY: LEX VIRTUALIS IPSA LOQUITUR

	W Erlank1*

	1      Introduction

	The topic of virtual property is both magical and mythical. It imposes a sense of awe in an audience. This is true for people both inside and outside the legal profession. There is something intrinsically alluring about the thought of being able to own something that is not there.2 Even if people do not understand the underlying maze of theoretical and practical complexities,3 they still want to know more. At the very least, the general field of virtual property as a topic makes for great party conversation.

	In essence, the purpose of this article is to serve as an introduction to the world of virtual property and also to very briefly note the relevance of virtual property in modern society.

	What then, one may ask, is virtual property? As with most areas of the law, a universally accepted definition is hard to come by, but this paper will aim to provide some clarity on the issue. Because the term "virtual property" has a very subjective element,4 the concept needs to be narrowed down for the purpose of this paper. When the term is used, some people immediately think that virtual property is property which does not exist.5 However, this is incorrect, since virtual property can be equated to immaterial property or even intellectual property when it comes to the question of its existence,6 since it is something that one cannot touch, cannot taste, and cannot pick up and take home.7 However, it is still property, and it still exists.8 Even though things like website addresses (URLs)9 and email addresses are often classified under intellectual property, it is more correct and more appropriate to reclassified them as virtual property.10 One could even venture to include certain other accepted immaterial property objects such as bank accounts, stocks, options and derivatives under the umbrella of virtual property.11 Indeed, one could go so far as to include digital goods, such as digital versions of books (e-books),12 computer or smartphone programmes or apps,13 television series and movies14 as well as digital music (albums and tracks)15 as objects of virtual property.16 However, the focus in this paper will be on the type of virtual property found inside virtual worlds.17 With regard to the other types of virtual property mentioned above, they are dealt with elsewhere. 

	2      Virtual worlds

	Before investigating the concept of virtual property in more depth, it will be beneficial to briefly mention two issues that are exceptionally important for one's understanding of virtual property. The first issue has to do with the origin of the concept of virtual property,18 and the second issue has to do with the importance of virtual property as a new object of property law.19

	Virtual property originates from and can be found inside virtual worlds. This statement leads to the question of the definition of a virtual world. In plain, everyday language one could define a virtual world as an alternative non-physical world, in contrast to the real, physical world we live in.20 However, for the purpose of this paper the definition of virtual worlds as developed by Bartle will be used.21 Bartle states that "virtual worlds are computer-moderated, persistent environments through and with which multiple individuals may interact simultaneously".22 In order to understand Bartle's definition, it will be broken down into its base elements and discussed below. One should note that a number of these elements or essentialia23 have correlations with the requirements of virtual property24 that will be discussed later in this article.25

	The first requirement is that the virtual world should be computer moderated.26 A computer moderated environment means that a computer controls everything about the virtual environment. This is usually achieved by means of the programme or the programmed code. So, what does this mean in terms of virtual property? It means that all in-game aspects that have anything to do with virtual property are managed automatically by the computer without the need for real people to have any sort of personal involvement in the workings of the virtual world. One must also remember that the computers that manage these virtual worlds are not the same as one's local desktop or laptop computer at home. These computers are typically arranged in a large array or matrix and linked to one another.27 

	The next requirement is that the virtual world must be persistent.28 In this sense persistence means that the virtual world should exist continually and without interruptions; specifically with regard to electricity and network connectivity. It is essential that the virtual world must always be available for the player to interact with. As soon as a virtual world becomes inactive or is switched off, it becomes only a theoretical29 world which REALLY does not exist, instead of a virtual one. This requirement of persistence is one of the chief reasons why virtual worlds are so addictive,30 because, from a player's/user's31 point of view, it would mean that s/he is missing out on things that happen in the virtual world when s/he is not logged in and taking part in it.

	The next requirement relates to the virtual world environment.32 Under normal circumstances a virtual world environment would be representative of one's own real world, or at least be familiar and recognisable to one in some way or another. This is so that the world and its environment should be immersive and persuasive for the player.33 In a modern virtual world the environment is usually represented as being three-dimensional in nature, and one can usually navigate through the virtual world either from a first or third person perspective.34 The level of immersion is steadily increasing because of the improvement in both computer processing power and graphics-card capabilities.35 Where one's avatar36 would have been represented on the screen as a very abstract collection of basic pixels 20 years ago, the modern version of the same avatar in the same game would consist of numerous layers of computer engineered visual wizardry to make the avatar look as close to real life as possible. Modern developers strive to make the worlds as photo-realistic as possible. The choice of gaming environment may also deviate from the everyday in order to recreate fantastical or totally fictional environments. One example of this would be a game that represents the Star Trek universe.37 If such a virtual world is to be successful, the developers would need to make it into as accurate a representation of the Star Trek universe as possible, in order for it to be easily recognisable by the fans. In essence, the choice of environment is dependent on the subject-matter of the game or the virtual world backstory. It is in this category that virtual property becomes very important. The property (objects) or things that are available for use by the player in the world will help to create a sense of familiarity and believability for the player in the virtual world.38 These virtual property items will almost always be instantly recognisable and will be based on real-world items of property such as an inn or hotel. The player immediately and instinctively identifies these things as property and not as virtual items. The virtual property is also designed with the specific intention that it should be able to emulate its real-world counterpart in both form and function.39 So, instead of thinking that one is going into a "virtual inn", one enters an inn and meets the innkeeper, and not an "interpretation of computer data and bits". Imagine what a virtual world based on the Star Wars films would be without a lightsaber!

	The next element refers to interaction.40 If a player is unable to interact with the virtual world then the world loses its virtual world status and merely becomes an abstract artwork or movie. Interaction usually takes place by means of the player's manipulating his or her avatar in such a way that it can interact with other avatars or virtual property. There is a tangible relationship between the level of immersion and believability in the virtual world for the player on the one hand and the level of interactivity on the other.41 As such, a big part of interactivity is locked up in the level of destructibility of virtual world items.42 Gamers seem to find it more fun to be able to interact with and to destroy things in a virtual world.43 This immediately makes one think of one of the perks (competencies) of ownership: one is able to destroy one's own property. Interaction is not only important for the player – avatar – object relationship, but also for the social relationships44 that players have with other players. Players can interact by going on quests together, and can talk to, eat and even kill one another (in the virtual sense).45

	The last element is that there must be a participation of multiple individuals.46 This is a key component of a virtual world and is also vital for the existence of virtual property. If there was no opportunity for multiple people to take part in the virtual world at the same time, it would mean that it is just a normal game that one plays by oneself on a PlayStation or Xbox. It would not be a virtual world. As such, the individuals who join up to participate in a virtual world behave in much the same way as they would in real life, the only difference being that they now do it in a virtual environment. It is because of this multiplayer element that most of these virtual worlds are referred to as Massively Multiplayer Online Role Playing Games (MMORPGs).

	Many of these virtual worlds give one the ability to customise the way one's avatar looks in almost all aspects. One may be able to choose an avatar's race, allegiance, skin and hair colour, body type, gender and clothing, and even its moral values. Appearance in virtual worlds goes even further than just changing the clothes or race of one's avatar. Many virtual worlds make provision for one to make use of body language to show one's avatar's feelings. Avatars can be (instructed to) yawn, tap a foot in impatience or shrug, amongst other things. Because of this, players form a bond not only with their own avatars, but are able to recognise other players by the appearance of their avatars. In other words, a person as player becomes so immersed in the virtual world that the other player's avatar becomes as real to one as if one knew the person in real life. 

	The last aspect to touch on here is the fact that all virtual worlds make provision for players to communicate with one another.47 Some of the very old48 virtual worlds still have speech bubbles appearing over the heads of avatars in a comic-book fashion, showing what they are saying. But as technology and the speed of internet connections have advanced, players are able to make use of voice-over internet protocol (VoIP) technology to chat to each other in real time in the same fashion as one would make a normal telephone call. All of this is designed and incorporated into the game to further enhance the social aspects of the game.

	From the discussion above, it is evident that participating in an online virtual world is not a lonely affair which is left to a select (and usually clearly defined) few,49 but is becoming a way of life. In fact, many people find that they are able to participate better in social circles by means of virtual worlds than they can in real life. For example, in the virtual world of Second Life there is an island that was created with the specific intention of housing players (via their avatars) who suffer from Asperger's Syndrome.50 The virtual environment gives them a safe space in which they can hone their social skills in non-threatening situations.51 Another relevant example is that many educational institutions are giving lectures in virtual university classrooms in Second Life,52 and more than 300 universities make use of Second Life as an educational tool.53 This enables students from all over the world to see and participate in the lectures via the virtual world interface.54 It is clear from these two examples that virtual worlds can also be used for serious and educational purposes and should not be regarded only as games.55

	Since the initial lecture that I wrote about this subject many years ago,56 a newer and less distinct form of virtual world has evolved from the clearly discrete worlds such as Second Life and World of Warcraft. These are the virtual worlds that many people typically participate in while typically being unaware of their actual affiliation to a virtual world.57 The best examples of these obscured58 virtual worlds can be found inside Facebook. Games such as those developed by Zynga59 and Supercell60 are the most prolific and have attracted a vast number of participants who would not typically have participated in the classic form of virtual worlds. FarmVille61 was probably the first game to attract a significant62 portion of unaware virtual world inhabitants into its realm, and together with Minecraft63 is considered to be responsible for introducing the most new users (players) into virtual worlds – while they are unaware of the fact. Supercell is a rising star, with games such as Clash of Clans64 becoming the new public favourites for whiling away time and spending real money on virtual objects. Interestingly enough, the popularity of Clash of Clans has seen a massive rise since Liam Neeson's Clash of Clans Super Bowl advert65 went viral. For many people, it would seem as if their participation in FarmVille or any of the other similar Facebook hosted or originated66 games is just a quick way to while away the time when they are waiting for the latest status updates from their friends. However, these games are not mindless quick-play games (such as Flappy Bird) where you play by yourself for instant gratification, and that do not have any multiplayer elements. If one applies all the requirements of a virtual world as set out above, it is clear that most of these games are in fact virtual worlds – which one would not typically class with World of Warcraft, Everquest and Second Life.

	3       Some statistics and economic aspects

	Before moving on to the specifics of virtual property, a few statistics about virtual worlds and the property contained therein should be given. Some of these are a bit dated, but others are fairly new and where appropriate (and possible) I include both the dated and new statistics to illustrate the vast increases made. However, for the purpose of this article it will suffice to illustrate how massive the phenomenon of virtual worlds really is. 

	Castronova describes the economy of Everquest's Norath in the same way as if it were a normal real world economy.67 He provides statistics relating to such activities as production, labour supply, income, inflation, foreign and currency exchange. He notes that by the late summer of 2001, Everquest had a subscriber base of more than 400 000 players and showed a growth of more than ten percent in two quarters.68 At that stage Sony's monthly revenues from Everquest alone amounted to approximately $3.6 million USD! Bear in mind that this was fourteen years ago and only in relation to one virtual world. At that stage the average player of Everquest spent an average of 20 hours a week playing the game. 

	A documentary dealing mostly with the social and interrelationship aspects of virtual worlds was released in 2008. It is called Second Skin.69 This documentary provides a few more updated statistics (from 2007):

	
		There are 50 Million MMORPG players.

		One in three female gamers date someone whom they met in a virtual world for the first time.

		The ratio for male to female gamers is one female for every ten single males. Take note that nothing is mentioned about the attachment status of the females.

		Half of all MMORPG players view themselves as being addicted to playing or participating in the virtual world.

		Four out of five gamers are part of a guild.

		The first expansion pack (which is an add-on to the original game) of World of Warcraft, called The Burning Crusade, made $96 million USD in one day. Compare this with the highest grossing film in 2007, which only amounted to $60 million USD. As the documentary deals with the first expansion only, I should like to note that whereas the first expansion sold 2.4 million copies in the first 24 hours, the second expansion called World of Warcraft: Wrath of the Lich King, sold more than 2.8 million copies in the first 24 hours.

		World of Warcraft has more than 11.5 million monthly subscribers and is estimated to hold about 62 per cent of the MMORPG market.

		Blizzard's (the developers of World of Warcraft) annual gross earnings for 2007 was $1.2 Billion USD.70

		The total value of virtual world goods in 2007 was estimated to be $20 Billion USD, worked out at an exchange rate of 10.44 gold to the USD. This translates into an average market price for an avatar to be $868 USD.71

		Addiction to virtual world gaming is equated to alcohol addiction, and reform programmes even use the same 12-step programme to beat addiction that the Alcoholics Anonymous programme uses. They only exchange the word "alcohol" for "gaming" in their charter.72



	Some more up to date statistics (from 2014) provide a comparison between three of the largest virtual worlds – as compared to the real world.73

	
		World of Warcraft's (WoW) peak number of subscribers is 12 million, while Moscow (the world's fifth largest city) has a population of 11.5 million.

		84 per cent of WoW's population is male, while 83 per cent of the US military is male.

		WoW uses 1.3 million gigabytes of data, which equals 2,760 500GB hard drives. This is similar to the storage space of every photo in Facebook.

		Second Life's peak population was 800 000, which can be equated to the 825 000 inhabitants in San Francisco.

		Linden Lab (the developer of Second Life) announced a decision in 2007 that it would ban real-money gambling inside the game. This caused a run on the bank of Ginko Financial by inhabitants who wanted to retrieve their Second Life virtual currency (Linden Dollars) and sell it off. This caused a shutdown and wiped out $750 000 USD in real money.

		Second Life hosts 10 embassies from real world countries (Maldives, Sweden, Serbia, Estonia, Colombia, Macedonia, the Philippines, Albania, Malta, and Djibouti), while North-Korea just plays host to seven (Germany, Sweden, U.K., Poland, Czech Republic, Romania and Bulgaria).

		Eve Online incorporates a complete galaxy, which includes 7699 star systems, while in the real world we know about 797 planetary systems in the Milky Way. 

		Eve Online has a population of 500 000 players, making it just larger than Edinburgh, which has 495 000 inhabitants. 

		Eve Online's closed in-game economy equates to about $20 million USD in the real world.

		Eve Online's in-world financial system is managed by professional economists.



	What this boils down to is that virtual worlds equal money, both for the developers (the creators) and for the participants (the users/players). They are heavily inhabited (by real-world players/users/inhabitants) for whom the virtual worlds do not seem trivial. In Castronova's study74 he concludes that even though the behaviour that is elicited by players might seem to be only addiction, there must be some other factor which is responsible for their behaviour. He finds that a player in a virtual world experiences an alternative reality or a different country in which he or she may choose to spend most of his or her life as s/he wishes, free from the constraints of reality.75 In the competition between Earth and the alternate virtual world, Earth then seems to be the less appealing option.76 

	4       Virtual property as a discrete object of property law

	As said at the start of this article, virtual property is often (incorrectly) categorised as a subset of intellectual property. While a virtual property object could have intellectual property rights attached to it, it is not correct to say that it is purely limited to being an object of intellectual property law. This does not in any way affect the interests of existing intellectual property rights holders.77 

	Moringiello78 explains how and why it is problematic to equate virtual property to intellectual property. Typically, when lawyers hear the term virtual property, they immediately think of intellectual property. Courts tend to think in the same way. To illustrate this she discusses the US domain name case of Dorel v Arel,79 which dealt with the question, can a judgement creditor reach a domain name by means of garnishment?80 The problem was that under the applicable statute that applied, only a property right could be garnished. In order to make the outcome fit the facts, the court looked to trademark law as a subset of IP law for help. The court then concluded that if a domain name is eligible for trademark protection, it is seen as property and therefore also garnishable; if not, then it is not property and hence not garnishable. Moringiello then explains the problem in the following way. If a domain name is eligible for trademark protection, it cannot be transferred without the goodwill of the business to which it is attached, and as result is of nearly no use to the creditors. On the other hand a generic domain name which is incapable of being protected by trademark can be extremely valuable to creditors, because it can be transferred for a substantial amount of money.81 In other words, it is clear that by trying to squeeze in a domain name under the category of a trademark, it loses all its value to the creditors. Thus, one needs to look at redefining it as a virtual property right that is capable of subsisting on its own. Now that aside, the problem to identify here is the fact that disputes that take place only in a virtual world tend to mirror disputes which take place in the real world. As such, they tend to be solved in the virtual world in a manner analogous to the way in which the real world would have dealt with them.82 To be able to deal with disputes relating to virtual world assets in the real world one should deconceptualise them from the fact that they have to do only with intangibles. Moringiello sums the situation up by saying that we ought to put aside tangibility as a determining factor in viewing virtual property, and concentrate rather on the other aspects of property rights.83 

	Moringiello also wrote a paper in which she argues that the principle of numerus clausus should be applied to virtual property.84 She argues that because the questions that relate to the legal nature of digital assets in virtual worlds tend to mirror the questions that arise in connection with intangible rights in general, this leads to understandable confusion about the classification of these rights as contractual or property rights. By applying the principles of numerus clausus to virtual property, the courts that have to deal with disputes relating to virtual property should be able to resort to mandatory property types or categorisations. This could lead to one way in which people (like virtual world developers) could be limited in their ability to muddy the waters85 of property by customising such rights by means of the contracts that are usually created by the electronically presented click-wrap forms and End User Licence Agreements (EULAs).86

	Another approach to solving the problem that courts will face when having to adjudicate matters dealing with virtual property makes use of the application of a nuanced test.87 In brief, this test is used firstly to determine if a virtual object should be accepted as an object of virtual property, secondly, if such a virtual property object could be regarded as a form of real world property, and lastly if such a virtual property object should be protected as an object of real-world property law.88 

	Up till now I have discussed what virtual worlds are, and how players interact with them. I have also looked at the interaction between the player, the virtual world and virtual property. But now the following critical question should addressed. I think that we can all now agree that virtual property is important, but what is it? Is it a contractual relationship? Is it a right? If so, what type of right? Could it be a property right? To help with these questions I should like to briefly refer to Fairfield's classification of virtual property.89 In his article entitled "Virtual Property" he claims that virtual property needs to have three characteristics (that we could also call essentialia). These essentialia are that virtual property must be rivalrous, persistent and have interconnectivity.90 Do these requirements sound familiar? If they do, it is because they are similar to the requirements (discussed earlier) that are needed for a virtual world to exist. Of course one can decide to add to these characteristics, but for brevity's sake I will look only at the requirements mentioned by Fairfield.91 The rivalrousness92 of virtual property refers to the fact that only one person owns and controls the property. Because of this he or she is able to exclude others from doing the same. We could also just call this the competency of exclusivity. The rivalrousness of such property could be equated to what is called scarcity in economic terms and is what creates the economic value of the property. The second characteristic is persistence,93 which goes hand in hand with the persistence requirement for virtual worlds. If a piece of property is persistent, it means that it does not cease to exist or disappear permanently when a virtual world citizen logs out of the virtual world and turns his computer off. If the property were not persistent, then no one would be willing to invest in the acquisition of the property and it would become valueless. This brings us to the final characteristic, interconnectivity.94 This is the same as the virtual world requirement of interaction. Interconnectivity enables multiple players to be online and interact within the same virtual world making use of the same common resources. All of this must be able to occur simultaneously. The fact that people are able to visit and use the same virtual property immediately increases the property's value. One would also want other avatars to be able to see and experience the new house that you have created in Second Life. They can come and visit and interact with one's property by sitting on the couch and pouring themselves a virtual glass of wine. If there were no interconnectivity, only you would be able to see and experience your property.

	Maybe a mental breather is in order here so that one can briefly think about the situation. By this stage most of you will concur with me when I say that there is such a thing as virtual property, and that it does indeed exist. The problem is just that it is not generally recognised by real-world legal systems and courts. If we were to concede that one is able to have rights in virtual property (apart from the contractual rights that one acquires from the EULA), it must also follow that someone is able to own this property. Let's leave aside the question of the owners' identity for the moment and return to that later. 

	Once we accept that one can have virtual property ownership,95 we would need to look at the consequences of this. Barfield96 raises some interesting issues. The first interesting aspect of virtual property ownership relates to the economic impact that it has on the real world. Keeping in mind the statistics discussed earlier, the following bears some reflection. Economists have estimated that as early as in 2002 the real world trade in virtual items was responsible for creating a combined gross national product of virtual worlds which was equivalent to or more than that of some third world countries.97 The second interesting thing to take note of is the fact that the sales market for property in virtual worlds sometimes transcends into the real world. The developers of the virtual world Entropia Universe have contemplated issuing players with a real-world ATM card with which they could draw real-world money out of their virtual-world bank accounts.98 This would be automatically converted to real-world currency by the virtual-world's treasury. Developing from this concept, one is now able to withdraw funds from the virtual currency Bitcoin (which in itself is a form of virtual property) via ATMs located across the globe.99 This immediately raises concerns about tax law, money laundering and currency exchange regulations. However, these concerns are also valid for normal transactions that take place in the real world and concern virtual property. For this reason it is inevitable that governments will start to take an interest in the regulation of the sale of virtual property. In fact, even though there is still a large amount of academic debate about whether virtual world assets should be taxed,100 it has already started to become a bit of a moot point.101 The US internal revenue service is already investigating the taxation possibilities of virtual assets, and Australian tax officials have stated that as soon as a virtual world transaction has any real-world consequences, it will attract the attention of the Tax Office.102 The whole debate about the ownership of virtual property suddenly becomes much more interesting. If a developer would keep on arguing that the players only have mere licences to use the game (as they do in most cases), this could mean that the developers themselves would become liable for the taxation of the transactions if they do not want to share the joys of ownership with the players. 

	5       Case law and country-specific examples103

	Since virtual property has value, both economic and sentimental, I will now discuss the issues surrounding the protection, or as an alternative, the theft of virtual property. Many authors argue that this is one of the major reasons why players should get recognised property rights in their virtual property.104 In other words virtual property owners should (in certain cases) be able to protect their property. While there are numerous critics who sharply object to acknowledging property rights in virtual items, it is - interestingly enough - the area where some courts have found it intuitively logical to accept that property rights do exist. Even though the courts usually do not explicitly state this, you can infer this from the judgements of the few cases that have been heard so far. I will now briefly discuss some of these cases.

	China

	It would seem as if Asian legal systems have been quick to grasp the concept that there is a need to protect virtual property. In fact, to date, the most cases that deal explicitly with virtual property have come from China. For example, the Beijing's Chaoyang District People's Court in China recently ordered that a virtual world developer had to return virtual property to a player who had his account hacked.105 The hackers gained access to his account and basically looted it of all valuable assets.106 The gamer in question had spent two years of his time and approximately 10 000 Yuan (which translates to roughly $1200 USD) on pay-as-you-go cards that enabled him to participate in the game. In the process of playing, he collected weapons and managed to level his character107 in the game Honyue, also known as Red Moon. The court found the developers liable108 for the loss suffered by the player due to security loopholes in their software that enabled the hackers to steal the player's property.109

	South Korea

	In South Korea110 more than forty per cent of teenagers spend their time in online virtual worlds and the country has the greatest per capita adoption of broadband internet.111 There have been a huge number of South-Korean cases dealing with virtual property. Most of these cases concern incidents where one player forced another player to transfer virtual property to his avatar in the virtual world. As a result, more than 22000 cybercrime reports relating to virtual property were reported to police in 2003 and 10187 teenagers were arrested for virtual property theft in a single year.112

	





US

	In Bragg v Linden Research,113 the complainant was denied use of his virtual world assets, his virtual property was removed and his account suspended due to his making use of a glitch in the system to improperly benefit from auctions of real estate in Second Life.114 Unfortunately the parties settled out of court.

	In Evans v Linden Research Inc,115 a class-action suit was launched against Linden Research involving virtual property in Second Life. This case was also unfortunately settled outside of court, but the court did approve the settlement.116

	Australia

	The Australian example is not a case and the affected parties never appeared in court. It is, however, a good example of why virtual property should be protected.117 An Australian businessman, who was one of the most trusted and well known players in the virtual world of EvE Online, was the manager in charge of a bank in the virtual world. Because of his trusted status, other players were willing to deposit their earnings and profits measured in gold with his bank. The bank manager then also succumbed to the effects of the credit crisis and was in dire financial straits in the real world. As a result of this he stole all of the bank customers' money and converted it to Australian Dollars. He then proceeded to use his ill-gotten gains to pay off his mortgage. The last time I checked, the only after effect of this was that he was banned from the game. In China he would have been convicted of theft.

	





The Netherlands

	In the Netherlands, a case dealing with the theft of virtual property was recently decided.118 In a manner of speaking the Dutch courts accepted that there must be a protectable property right which was infringed upon, otherwise they would not have convicted the perpetrators for theft.119 The case was heard in Leeuwarden, by a full bench criminal court of the first instance. In essence the facts are as follows. Two Dutch teens were convicted of stealing virtual game items from another teen. All three of the boys had been playing the game Runescape, which is a large virtual world and has millions of players. What is especially interesting about this case is that the boys not only stole the virtual items, but did so by using extreme force. They beat the other boy up and even threatened to kill him with a knife. The fact of the matter is that it would have been very easy for the court just to convict the two boys of assault and leave the matter at that. The court, however, chose to deal with the facts as argued by the prosecutor: that they stole virtual property. After analysing the facts of the case and the applicable sections of the legislation (Artikel 310 of the Wetboek van Strafrecht), the court found that the stolen property was able to fulfil all the requirements of being classified as goed or property120 as it is defined in the legislation. Some of the criteria which the court found to be relevant were the following. According to the court, before something can be classified as goed under the Artikel, it has to have value for the possessor thereof. The value does not need to be expressible in monetary terms and as such I infer that it would include items with purely sentimental value. The court referred to the fact that virtual worlds have become a huge phenomenon and that players attach a lot of value to their virtuele goederen. The court even mentions that one of the places where these virtual items are sold and traded is in the schoolyard. It then found that the virtual property had value for both the complainant as well as the accused. The court explicitly stated that the items did not need to be physical items (stoffelijke voorwerpen) and that they could be compared with electricity and money held in an account (giraal geld). Another important aspect is that there has to be transfer of factual (not physical) control from the accuser to the accused. The sentence was one of community service for 160 hours, which had to be finished within twelve months. If this was not done properly, eighty days of confinement to a youth detention facility was mandated. The important thing to take from this case is that a western court was willing to recognise for the first time, that: 

	
	a) there is such a thing as virtual property; and 

	b) that it is important enough to protect. 



	It is indeed a victory for virtual property that such a judgement has at last emerged from a western legal system. The case went on appeal,121 and the judgement of the court of first instance was confirmed by the Dutch Supreme Court (Hoge Raad), except in relation to the number of hours of community service, which was reduced. One last thing to note about the appeal is that the Court chose specifically to highlight and address an argument raised by the appellant that since the game makes provision for theft inside the game – the court should also accept that theft of the virtual property in the real world should be allowed and not be deemed to be a crime. The court dealt with this issue firmly – and noted that even if the virtual world allows for theft as part of the game-play, this does not carry over to infringements outside the virtual world. In other words, theft of virtual property in the real world is not part of the game-play inside the virtual world – and therefore the argument posed above cannot be accepted as a defence.122

	6      Conclusion

	This introductory discussion of virtual property has touched on a number of diverse aspects of virtual property that have highlighted the nature, pervasiveness, value (both economic and sentimental) and the large scale of the adoption of virtual property as part of everyday life. Not only users of virtual property are interested in this, but academic authors, courts and legislators are also taking notice of this phenomenon, and it is clear that even though it is intangible, virtual property is still property that exists as the object of real world property law. It includes (in the wider sense) such digital objects as website and email addresses, bank accounts, e-books, computer or smartphone programmes or apps, television series and movies. It also includes digital music (albums and tracks). The focus in this paper was on virtual property in the narrow sense, however, being the type of virtual property found inside virtual worlds as created, used and traded by users (who are not always players of a game) and the developers who create and operate virtual worlds. Where appropriate, the article has touched on many issues that are dealt with in greater detail elsewhere, and reference to the source material mentioned should provide a researcher with ample material to delve into the more specialised aspects of virtual property. 

	Lastly, it should be noted that even though many people do not currently see the value of protecting or recognising virtual property, it will most probably become so important within the next ten to fifteen years that we will all be able to look back and wonder how we were able to live without it. Think of mobile phones as an example. 15 years ago they were a rarity, but nowadays almost everyone has at least one mobile phone, and many have more than one. We should be able to see that in all probability the internet and the sites that we visit on a daily basis, such as Facebook, will transform into three-dimensional virtual worlds which we will be able to use in much the same way as we are able to use Second Life. 

	Lex virtualis ipsa loquitur, and therefore virtual property is here to stay. 
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Notes

		[←1]

	*       Wian Erlank. Hons BA (Classical Literature) LLB LLM (International Trade Law) LLD (Stell). Associate Professor in Law at North-West University, South Africa. Advocate of the High Court of South Africa. Email: wian.erlank@nwu.ac.za. This article is based on a guest lecture given at the University of Maastricht, for the Masters' level students in European property law on 12 October 2009. For the original lecture see Erlank 2009 http://ssrn.com/abstract=1491118.





	[←2]

	       See below for the discussion about the fact that virtual property is not non-existent.





	[←3]

	       For an in-depth look into these complexities, see in general Erlank Property in Virtual Worlds. For a broad background about virtual property see in general Fairfield 2005 BU L Rev; Blazer 2006 Pierce L Rev; Deenihan 2008 http://ssrn.com/abstract=1113402; Lastowka and Hunter 2004 CLR.





	[←4]

	       The same goes for one's understanding of the concept of "property". For a discussion on the different meanings of "property", see Erlank Property in Virtual Worlds 212; Erlank 2014 "Determining the Property of Virtual Property" 88; Cribbet et al Property 2; Nelson, Stoebuck and Whitman Contemporary Property 2-5; Gray 1991 CLJ 292-295; Mostert and Pope Principles of the Law of Property 4-5; Badenhorst, Pienaar and Mostert Silberberg and Schoeman's Law of Property 1; Gray and Gray Elements of Land Law 86-90; Pitlo, Rheehuis and Heisterkamp Goederenrecht 1-4, 18; Wilhelm Sachenrecht 1-4, 38-42; Wieling Sachenrecht 3-5; Thompson Modern Land Law 1, 5-10.





	[←5]

	       Semantically speaking, the explanation can become difficult. Virtual property DOES exist, but it is intangible; the same goes for other forms of intangible property such as those defined as objects of intellectual property (patents, copyright) or even property law in general – such as bank accounts, stocks and shares, amongst other things. Virtual property falls into this same category, being intangible, but not non-existent.





	[←6]

	       See in general Erlank Property in Virtual Worlds 258-264.





	[←7]

	       The aspects of intangibility and the (in)ability to touch, smell and feel virtual property are changing with developments in virtual reality equipment. It is quite possible that we will shortly be able to interact with virtual objects to such an extent that they will be indistinguishable from real-life objects. This development could be referred to as "crossing the conceptual barrier". See the discussion of immersion as a key concept in the virtual world environment later in this article, as well as Erlank Property in Virtual Worlds 43, 265-267.





	[←8]

	       In other words, it is still property in the classical or generic sense of the word. It forms part of a person's patrimony and (depending on its allocation as a right or an object) can be seen as being the virtual equivalent of a thing or a chattel in the real world. See Erlank 2014 "Determining the Property of Virtual Property" 87 fn 3; Erlank Property in Virtual Worlds 253-308. It must also be stressed that virtual property is not a subset of intellectual property. While there may be intellectual property rights attached to virtual property, the property itself is not a form of intellectual property. See Stephens 2002 Tex L Rev 1513-1534; Erlank Property in Virtual Worlds 204-206, 258-264.





	[←9]

	       A Uniform Resource Locator (URL) is a name or series of easily readable characters which point to a specific internet protocol (IP) address. The URL can be associated with differing IP addresses and is usually easy to remember. For general information see Wikipedia Contributors Date Unknown http://en.wikipedia.org/wiki/Uniform_Resource_Locator.





	[←10]

	       See Erlank Property in Virtual Worlds 261; Bekker 2013 EPLJ 184. See in general the discussion about various objects of virtual property: Fairfield 2005 BU L Rev 1049, 1052; Lastowka and Hunter 2004 CLR 29.





	[←11]

	       See Van Erp "Servitudes" 4; Fairfield 2005 BU L Rev 1049, 1055; Erlank "Virtual Property" 10.





	[←12]

	       Erlank 2013 EPLJ 194-195, 200-207.





	[←13]

	       Erlank 2013 EPLJ 194-195, 198.





	[←14]

	       Erlank 2013 EPLJ 194-195, 198, 210-211.





	[←15]

	       Erlank 2013 EPLJ 194-195, 209, 212.





	[←16]

	       In terms of virtual property, form follows function. This means that if the virtual object was designed to mimic or fulfil the same function in a virtual world as it would have in the real world, it should be accepted as an object of virtual property. See Erlank 2013 De Jure 771; Fairfield 2005 BU L Rev 1049. Also see in general, Erlank 2013 EPLJ 194-212.





	[←17]

	       A definition of virtual worlds is presented in the next section.





	[←18]

	       For a more detailed discussion of the history of and development of virtual property and virtual worlds, see Erlank Property in Virtual Worlds 17-42; Lastowka and Hunter 2004 CLR 14-29.





	[←19]

	       In other words, the fact that virtual property is accepted, and protectable, as a discrete object of real-world (private) property law, as well as an object of constitutional law. See Erlank Property in Virtual Worlds, Bekker 2013 EPLJ 192-193. This should not be confused with so-called objects of "new property" that are generally accepted to be socio-economic rights. See Reich 1964 Yale LJ.





	[←20]

	       Erlank Property in Virtual Worlds 46.





	[←21]

	       Bartle Pitfalls of Virtual Property 2. Also see Lastowka and Hunter 2004 CLR 5, who focus on persistence and dynamics as essential characteristics of a virtual world.





	[←22]

	       Bartle Pitfalls of Virtual Property 2.





	[←23]

	       Also see Castronova 2001 http://papers.ssrn.com/abstract=294828 6; Erlank Property in Virtual Worlds 47.





	[←24]

	       Fairfield 2005 BU L Rev 1053-1055. Erlank 2014 "Determining the Property of Virtual Property" 89-91.





	[←25]

	       For a more in-depth discussion see Erlank Property in Virtual Worlds 253, 272-285.





	[←26]

	       Bartle Pitfalls of Virtual Property 2; Erlank Property in Virtual Worlds 47.





	[←27]

	       This collection of computers is also known as a server farm.





	[←28]

	       Bartle Pitfalls of Virtual Property 2; Erlank Property in Virtual Worlds 48.





	[←29]

	       See the discussion on the development of virtual worlds Erlank Property in Virtual Worlds 17-42, 48-51.





	[←30]

	       See Erlank Property in Virtual Worlds 137 for more on the addictive nature of virtual worlds as well as social media addiction – where the afflicted person needs to be constantly online lest he or she misses something.





	[←31]

	       For the purposes of this article and in fact, most discussions of virtual worlds, the words "player" and "user" are interchangeable.





	[←32]

	       Bartle Pitfalls of Virtual Property 2; Erlank Property in Virtual Worlds 51.





	[←33]

	       See Erlank Property in Virtual Worlds 19, 25, 265-268 for a more in-depth discussion of the aspect of immersion (similar to "crossing the conceptual barrier" and "suspension of disbelief") and its effect on the player.





	[←34]

	       In other words, a first-person perspective gives the player the impression that he or she is in fact viewing the virtual world straight out of the avatar's eyes. From a third-person perspective, the player will usually have an isometric top-down view of the virtual world environment where s/he can see the avatar in front of him or her from the same perspective that a bystander or third person could view the avatar.





	[←35]

	       See Erlank Property in Virtual Worlds 43-46. Also see the latest developments in virtual reality gaming systems – Facebook's Oculus Rift, Samsung's Gear VR, Google's Cardboard and Microsoft holographic system, the HoloLens which represents a major leap in the probable uptake of virtual reality based systems. Another context in which virtual worlds are frequently found is in so-called augmented reality programs equipment such as the Layar program or the Google Glass spectacles. 





	[←36]

	       An avatar is the character that represents you in the game. Seen in a different way, an avatar is the virtual world personification of you.





	[←37]

	       This virtual world is called Star Trek Online. Other distinct "universes" include those derived from Star Wars (Star Trek: The Old Republic), Harry Potter (Harry Potter Online) and Lord of the Rings (The Lord of the Rings Online), amongst others.





	[←38]

	       Ie, contribute directly to the level of immersion, as discussed above.





	[←39]

	       See Erlank 2013 De Jure 771; Erlank "Virtual Property" 11.





	[←40]

	       See Bartle Pitfalls of Virtual Property 2; Erlank Property in Virtual Worlds 52.





	[←41]

	       See the discussion above.





	[←42]

	       Erlank Property in Virtual Worlds 53.





	[←43]

	       Erlank Property in Virtual Worlds 53 fn 95.





	[←44]

	       For a documentary perspective on the social aspects of virtual worlds, you could look at the documentary film called Second Skin (2008), also referred to later in this article. See Pure West Films 2008 http://secondskinfilm.com.





	[←45]

	       See Erlank Property in Virtual Worlds 54-57, 70-74, 137-141 for a discussion about the social aspects of virtual worlds.





	[←46]

	       Bartle Pitfalls of Virtual Property 2; Erlank Property in Virtual Worlds 54.





	[←47]

	       Erlank Property in Virtual Worlds 55-56.





	[←48]

	       See a discussion of the history of virtual worlds in Erlank Property in Virtual Worlds 17-43 and in Lastowka and Hunter 2004 CLR 14-29.





	[←49]

	       In other words, it is not the sole domain of social outcasts and geeks any more.





	[←50]

	       Asperger's syndrome can be defined as: "An autistic disorder most notable for the often great discrepancy between the intellectual and social abilities of those who have it". MedicineNet Date unknown http://www.medicinenet.com/script/main/art.asp?articlekey=9675.





	[←51]

	       As an example, one of the private islands in Second Life is called "Brigadoon". This is a safe, virtual environment where people with Asperger's syndrome and their care-givers can interact. See Silverstein 2005 http://abcnews.go.com/Technology/FutureTech/story?id=1019818.





	[←52]

	       For example, both the University of Hawaii and East Carolina University offer courses set inside Second Life. See University of Hawaii 2010 http://www.hawaii.edu/secondlife/; East Carolina University 2015 http://www.ecu.edu/cs-itcs/secondlife/; Sussman 2007 http://usatoday30.usa
today.com/news/education/2007-08-01-second-life_N.htm.





	[←53]

	       Sussman 2007 http://usatoday30.usatoday.com/news/education/2007-08-01-second-life_N.htm.





	[←54]

	       This is an important facility for the provision of distance-based education. The fact that there is a familiar three-dimensional environment in which students can interact with both the lecturer as well as other students makes it more conducive to bridging the distance gap. 





	[←55]

	       Many other examples exist. Amongst others, virtual worlds and their associated technologies are used for military training (insurgency and tactics as well as community interaction in hostile areas), pilot training (flight simulators), and medical training (surgical and clinical training); and even NASA uses virtual reality simulations to train their astronauts for things such as repair missions and space walks.
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