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	Abstract

	
		
				


	In this note, we examine access to electricity as a right in South African law. We also consider whether deprivations, interferences and disruptions of electricity supply are justifiable limitations of the right. While recent court decisions view access to electricity as a supplement to the Bill of Rights, judicial treatment of electricity as a right precedes the Constitution of the Republic of South Africa, 1996. Prior to the adoption of the Constitution, the courts treated access to electricity as a common law right in the context of servitudes and personal and contractual rights. Under the Constitution, the right to access to electricity flows from the constitutional and statutory obligations of Eskom, South Africa's power utility, to provide reliable electricity supply and to ensure just administrative action when taking actions that result in the deprivation of electricity. From a Bill of Rights perspective, the cases show that the right to electricity, albeit not expressed in the text of the Constitution, is a condition for the exercise of other rights, including the rights to human dignity and access to adequate housing, water and health care. We conclude that the deprivation of electricity through loadshedding and other interruptions by Eskom, landlords and body corporates are violations of the right to access to electricity. These violations could be remedied through spoliation and constitutional remedies.
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1      Introduction

	Access to electricity is necessary in the modern era. Not only does electricity outpace natural gas, coal and wood in that it provides clean energy for cooking and heating but also because it powers installations, devices and appliances that define the Fourth Industrial Revolution. As such, electricity has a direct impact on modern communication, education, transport and security. However, international law and domestic legal systems do not specifically prescribe a right to electricity. In international law, the implied right to electricity is viewed as an add-on to the right to development, which encompasses access to clean and efficient energy.1 Löfquist says that the language used in human rights law provides a route to protect and promote access to electricity.2 Notwithstanding this proposition, the question whether access to electricity is (or should be) a human right is contested, particularly in South Africa. The Constitution of the Republic of South Africa, 1996 (the Constitution) does not expressly provide for a right to electricity. There is a paucity of scholarship on whether, in the absence of a constitutional provision, access to electricity could be interpreted as a right. At present, South Africans are "entitled" to electricity as a basic municipal service.3 Some judges say that access to electricity is a privilege, not an absolute right.4 This has implications for the conduct of municipalities, Eskom, landlords and body corporates, all of whom exercise some degree of control over the supply of electricity.

	In this note, we examine access to electricity as a right in South African law. We also consider whether deprivations, interferences and disruptions of electricity supply are justifiable limitations of the right. We start by discussing what could be perceived as the sources of the right to electricity in South African law. We examine the common law, legislation and the Bill of Rights. Under the common law, we discuss the judicial interpretation of the right to electricity in the context of servitudes and personal and contractual rights, all of which include incidents of possession. From a statutory viewpoint, we discuss the duty of Eskom to supply electricity. We argue that the Electricity Regulation Act5 bestows an obligation on Eskom to provide a reliable electricity supply. Concerning the Constitution, we briefly examine the duty of municipalities to supply electricity as a basic municipal service. We also discuss the Bill of Rights, from which the right to electricity could be inferred as a prerequisite and as a supplement to the enjoyment of the rights to human dignity and access to housing, water and health care, among others. We proceed to examine limitations of the right to electricity through deprivations such as loadshedding, interruptions to municipalities for non-payment, and disconnections by landlords and body corporates who attempt to enforce evictions and to compel tenants to comply with contractual obligations. We also present two remedies for deprivation of electricity, namely, spoliation relief and constitutional remedies.

	2      Sources of the right to electricity

	2.1      Common law

	At common law, the right to electricity emanates from alleged servitudes and personal rights and contractual rights.6 A servitude is a part of the law of property and is defined as a limited right that entitles its holder to the use or enjoyment of the property of another or to the right to insist that the owner of such property must refrain from exercising some of the privileges of ownership.7 A person who alleges the existence of a servitude need not prove the right but should merely allege its existence to get a remedy.8 An alleged servitude leads to quasi-possession, meaning that a person who claims a right to electricity through a servitude should be in quasi-possession of the property at which the deprivation of electricity occurred.9 In First Rand v Scholtz, the court held that a right that is held in quasi-possession must be gebruiksreg, i.e. right of use, or an incident of the possession or control of the property in question.10 The court held that when it comes to legal proceedings to remedy deprivations of property, a court need not concern itself with whether a right is proven but that the facts must show that before the deprivation, the applicant had enjoyed undisturbed quasi-possession of the right.11 The supply of electricity is an incident of possession.12

	In Makeshift v Cilliers, the court considered whether an occupier of the property had, in terms of a contractual relationship, possession of the supply of electricity. The court held that if the supply of electricity is an incident to the contractual relationship for the occupation of the property, the right to electricity is protected. The basis of the court's reasoning was that the supply of electricity is a practical necessity for the occupation of a dwelling. Modern housing cannot be conceived without electricity. Therefore, the discontinuation of an electricity supply significantly disturbs the occupation of the dwelling. However, the court was not convinced that a contractual relationship for the supply of electricity converts the right to electricity into an incident of the possession and control of property. The court arrived at this conclusion by considering the authorities on the subject. The parties before the court had a dispute on whether the respondent had possession of electricity.13 The court resolved the dispute by relying on Eskom v Masinda, in which it was confirmed that some incorporeal rights are subjects of quasi-possession.

	The Makeshift v Cilliers court was satisfied that the right to electricity could be properly characterised as either a right of use or an incident to the possession or control of property.14 However, the court said that such a right "may be no more than a 'mere' personal right".15 In several other cases, the courts held that a right to electricity might flow purely from personal rights.16 However, these cases did not involve quasi-possession.17 There was no service, and no similar rights were alleged. The issue of whether the right to electricity is personal arose in Wilrus De Street Properties. The applicants sought, inter alia, the restoration of electricity supply to their premises and asked the court to order the respondent to cancel and rectify the negative and arrear balances loaded on their pre-paid electricity meters.18 Although Wilrus v De Street Properties was not against the landlord, per se, a court may order the restoration of the supply not in its own right but as a means to protect possession of the immovable property at which the interference occurred.19 As an incorporeal right, the right to electricity must be viewed in the context of whether it is a right of use or whether it is "an incident of the possession or control of the property"20 served by the supply of electricity.

	In Makeshift v Cilliers, the court did not agree that the right to electricity is an incident of the possession or control of the property. The court chose to view a contractual relationship (precarium) as the correct basis upon which to interpret the right to electricity. In earlier cases, the courts had concluded that a right to electricity could arise from an alleged personal contractual right.21 When the right to electricity arises from a contractual relationship, it is a supplement to or part of the alleged right of the person claiming such a right to occupy the property. However, the right to electricity in terms of a contractual relationship is not available to third parties, as confirmed in Tshumisano Trading v Bronkhorst,22 in which the court dismissed an application to order the respondents to reinstate electricity supply to business premises. The court said that since the contractual arrangement with the respondents was entered by a close corporation that the applicant controlled, the applicant lacked locus standi.23 Without a contract for the supply of electricity, the applicant could not prove a right to electricity.

	 

	 

	2.2      Legislation

	The right to electricity can also be implied from the Electricity Regulation Act, which seeks, inter alia, to "facilitate universal access to electricity".24 The statute safeguards the rights of consumers by prohibiting suppliers of electricity from reducing or terminating the supply of electricity except when the consumers are insolvent, fail or refuse to pay for the supply of electricity, and when the consumers have violated payment conditions imposed by the licensees.25 In most instances, Eskom does not directly contract with household consumers for the supply of electricity but enters into electricity supply agreements with municipalities and commercial clients.26 However, something could be said about the fact that Eskom does not always owe household consumers a duty to provide electricity, since it does not often contract with individual household consumers but with municipalities.27 It is common cause that when Eskom supplies electricity to municipalities, municipalities do not use all the electricity received but instead reticulate it to consumers. The reticulation of electricity is listed in Part B of Schedule 4 of the Constitution as an exclusive functional area of municipalities.28 Notwithstanding, the inclusion of local government as the go-between in the supply of electricity does not recuse Eskom, a state entity, from its constitutional obligation to provide electricity.29

	When Eskom interrupts electricity supply to a municipality for failure to pay, it deprives consumers in that municipality of electricity. Since such drastic action adversely affects consumers, Eskom must not act arbitrarily but must ensure just administrative action in the process. This is because a decision to cut off electricity supply is an administrative one.30 Although Eskom bears a legal duty to provide electricity on the basis that it is a state entity established to provide electricity, its duty to provide electricity is extended by the fact that it holds a near-monopoly on the supply of electricity.31 If it fails to provide electricity, consumers suffer. Given that most consumers exclusively rely on electricity (particularly in cities), Eskom's duty to supply electricity should be interpreted as a duty to provide, subject to narrow limitations, a reliable and uninterrupted supply of electricity.

	The right to electricity is part of the corresponding duty of municipalities to provide basic services, which include but are not limited to electricity.32 When residents receive electricity from their municipalities, they do so because they have a public law right to receive electricity.33 In Joseph v City of Johannesburg, the court said the following about the municipal obligation to provide electricity and the corresponding right of the community to receive electricity:

	The provision of basic municipal services is a cardinal function, if not the most important function, of every municipal government. The central mandate of local government is to develop a service delivery capacity in order to meet the basic needs of all inhabitants of South Africa, irrespective of whether or not they have a contractual relationship with the relevant public service provider. The respondents accepted that the provision of electricity is one of those services that local government is required to provide. Indeed, they could not have contended otherwise. In Mkontwana, Yacoob J held that 'municipalities are obliged to provide water and electricity to the residents in their area as a matter of public duty.' Electricity is one of the most common and important basic municipal services and has become virtually indispensable, particularly in urban society.34

	The court also relied on section 4(2)(f) of the Local Government: Municipal Systems Act, which stipulates that municipalities must provide members of their communities with services to which they are entitled. Although the right to receive electricity appears to be accepted by the courts, it is not immediately clear whether there is an "entitlement to electricity".35 This is problematic, given that in South Africa, the discourse on human rights does not use the term "entitlement".

	Steytler and de Visser submit that the reliance on the Systems Act in Joseph v City of Johannesburg was misplaced for two reasons.36 First, they argue that the statute does not list the services which community members are "entitled" to receive from their municipality. Their argument in this regard should be viewed in the context of Part B of Schedule 4 of the Constitution, which lists electricity reticulation as one of the functional areas of local government. The schedule does not refer to entitlement but merely to functional areas.37 Secondly, they point to section 73 of the Systems Act, which stipulates that the provision of services is based on equitable access as opposed to "entitlement". Steytler and de Visser further argue that the court's argument would have been tenable if reliance was placed on section 139 of the Constitution.38 This section provides that a provincial executive or national executive may intervene in a municipality if the municipality fails to supply basic services. In this light, one may point to the failure of the eMalahleni and Makana municipalities to supply electricity, water and sewage disposal - all of which are basic services - which led the courts to order provincial governments to intervene in these municipalities.39

	We argue that as a state entity, Eskom is bound to observe the principles of cooperative governance and engage in amicable dispute resolution with municipalities before interrupting electricity supply to the detriment of consumers.40 This implies that Eskom must not make it unduly difficult for other organs of state, such as municipalities, to deliver on their constitutional mandate to provide basic services such as electricity. Besides constitutional provisions on basic services, just administrative action and cooperative governance, the Bill of Rights holds rights whose enjoyment depends on the supply of electricity.

	2.3      The Bill of Rights

	The Constitution does not stipulate a right to electricity. Notwithstanding, the courts infer the right to electricity from a "cluster of rights"41 in the Bill of Rights. This inference is not peculiar to electricity. The courts have observed that certain "rights" which are not specifically inscribed in the Constitution could be treated as rights if they supplement rights that are expressly provided in the Constitution. An example is Stransham-Ford v Minister of Justice and Correctional Services,42 in which Fabricius J recognised the right to die with dignity as a supplement to the right to human dignity. While we accept that the judicial discretion to recognise "new rights" could be problematic for several reasons (such as legal certainty), we believe that what the courts term as rights should be regarded as such. We also believe that in the context of socio-economic rights, the constitutional drafters neither had the time nor the foresight to include all necessities that should have been included in the Bill of Rights – such as access to electricity. In our view, the right to electricity should be understood in the context that electricity stands to improve the socio-economic rights situation in South Africa. Our understanding is that the effective enjoyment of some constitutional rights depends on access to electricity, without which life would be difficult.

	The list of rights which are affected by the deprivation of electricity is long.43 In this note, we do not focus on all the rights but point out that these rights could be linked to the right to electricity through the right to human dignity, which is the basis for the enjoyment of most constitutional rights. It is difficult, if not impossible, to envisage how in the modern era one could live a dignified life without access to electricity. Many aspects of contemporary life depend on access to electricity, whose availability facilitates clean and efficient energy and access to the internet by powering electronic devices. Access to the internet, in turn, enhances the enjoyment of the right to education, among others. Although the right to electricity is not specifically included in the Constitution, we argue that the Constitution must be interpreted to suit the circumstances of the day and that the fulfilment of socio-economic rights requires a constitutional interpretation that implies a right to electricity. The courts have already done so about rights such as access to adequate housing, water and healthcare. These rights are intricately linked to electricity.

	In the context of the right to access to adequate housing, the question remains on what one could consider as a satisfactory definition of an "adequate" house in the modern era. The requirements for an adequate house are well-formulated in various cases. However, the courts do not include electricity as a requirement for an adequate house but say that a house or dwelling used as a house must have "a toilet, a shower, a standard tap with washing facilities for clothes, and a hand basin and sink unit".44 This follows Government of the Republic of South Africa v Grootboom, in which the court pointed out that the requirements of an adequate house differ depending on the circumstances of each person and the environment in which they live.45 They also depend on whether the issue is an emergency or concerns long-term planning.46 The court noted that:

	The state's obligation to provide access to adequate housing depends on context, and may differ from province to province, from city to city, from rural to urban areas and from person to person. Some may need access to land and no more; some may need access to land and building materials; some may need access to finance; some may need access to services such as water, sewage, electricity and roads. What might be appropriate in a rural area where people live together in communities engaging in subsistence farming may not be appropriate in an urban area where people are looking for employment and a place to live.47

	In Joe Slovo Community,48 the court laid down the requirement for suitable alternative accommodation. It said that such accommodation must include ablution facilities, sewage facilities and fresh water. The absence of electricity from this list is conspicuous. However, in Daniels v Scribante, Zondo J (as he then was) did not subscribe to the idea of listing the requirements of suitable accommodation but said that the test was a simple one: whether the dwelling concerned did not cause the occupier to live in indignity.49 When he put human dignity at the centre of the inquiry into what constitutes a proper dwelling, Zondo J effectively left the door open to expand the requirements of an adequate house to include access to electricity. This should be understood in the context that:

	A supply of electricity and water to a residential property is a practical necessity in order for an occupant to use the property as a dwelling. When such supply is terminated, the occupant experiences a significant disturbance in his/her occupation.50

	When a person occupies immovable property and uses it as a dwelling, the person benefits from several services which make such a property habitable, including water and electricity. In this context, the occupation of a residence does not merely mean physical presence but the use of the appurtenances in that dwelling, such as electrical installations.51 The right to access adequate housing goes in tandem with the right to access to clean drinking water and ablution facilities, whose functioning depends on the availability of running water. Running water, in turn, safeguards the right to an environment that is not detrimental to health. In hospitals, access to electricity is not only necessary to the performance of the medical processes which fulfil the right to access to healthcare but is also critical to powering systems that supply water. Thus, without electricity, hospitals will be unable to provide patients and staff with an environment that is not harmful to their wellbeing.52

	The benefits of access to electricity are not limited to human beings but also extend to juristic persons who depend on its availability to conduct their businesses. Since the Constitution enshrines a right to practise one's profession and to conduct a lawful business of one's choice,53 and given that juristic persons are entitled to all the relevant rights to which natural persons are entitled,54 the right to electricity is an incident of the right to carry on a business or occupation. In Wilrus v De Street Properties, the court considered a contention in this regard:

	The applicants state in their papers that the right to access to electricity supply is an incident to the possession of the property from which they conduct their businesses. Without electricity, they say, it is impossible for them to conduct their businesses. They further tell the court that without electricity their businesses came to a complete standstill: The second applicant's dry cleaning and laundromat machines and equipment are dependent on electricity. The first applicant is a filling station and without electricity it is not able to operate the fuel pumps. There is also a convenience store on the premises which requires electricity in order for the refrigerators, ovens, cash registers and computers to function properly. Without electricity both businesses will not be able to conduct business and will suffer irreparable harm.55

	Although a Bill of Rights argument is made about access to electricity as a right, the absence of an express constitutional provision in this regard creates opportunities for Eskom to deprive people of electricity through loadshedding and other interruptions to non-paying municipalities. The treatment of electricity as a privilege also enables landlords and body corporates to disconnect electricity supply as a means of forcing evictions and to compel compliance with contractual obligations to pay levies for water and electricity, respectively. In the following section, we discuss these deprivations, interferences and disruptions of electricity supply.

	3      Deprivation, interference and disruption of electricity supply

	Like all rights, the right to electricity is not absolute. The first limitation is that enjoyment of electricity depends on the principle of progressive realisation enunciated in Grootboom. Access to electricity also depends on the ability of consumers to pay for electricity as a service.56 The payment of consumption charges as a prerequisite for the supply of electricity was confirmed in Mkontwana v Nelson Mandela Municipality.57 These limitations give Eskom legal authority to deprive people of electricity. Deprivation of electricity manifests through loadshedding and scheduled power interruptions to municipalities that owe money to Eskom. Loadshedding is the scheduled interruption of power due to constraints on the national grid, which occur when power plants break down or when coal and water supplies for powering and cooling the turbines are in short supply. Load shedding is a "deliberate reduction in electrical load disconnecting customers at selected points on the transmission or distribution systems".58 It is a load reduction process.59 Recently, loadshedding has become a national inconvenience.60 The courts cannot interdict load shedding but can interdict planned interruptions of electricity to municipalities that owe money to Eskom.61

	Scheduled interruptions of the supply of electricity to municipalities also occur as part of Eskom's strategy to recoup monies owed to it by municipalities.62 Some municipalities receive a bulk supply of electricity from Eskom, reticulate it to consumers at a profit, but do not pay Eskom. For instance, the Makana Local Municipality was

	… diverting funds collected for electricity and due to Eskom, to pay salaries and other unaffordable expenditure. As Eskom calls in the debt which Makana owes it (approximately R58 million) and threatens to cut off power supply, the municipality uses money received from National Treasury via the Equitable Share to pay Eskom debt. This is hugely problematic as the Equitable Share is supposed to pay for service delivery to the poor. The ongoing misappropriation of funds to cover up historical maladministration results in ongoing prejudice to the most vulnerable.63

	In the result, the municipality was ringfencing its budget "to pay off Eskom, otherwise electricity will be cut off".64 Scheduled interruptions of power supply to municipalities that owe Eskom punish all residents of those municipalities, whether their electricity accounts are paid up or not. It also disrupts industrial activities and drives the costs of doing business as businesses have to look for alternative energy supplies.

	The deprivation of electricity also manifests when Eskom and municipalities remove illegal connections to the grid. Eskom disconnects illegal connections to the grid on the pretext of promoting the environmental right in section 24 of the Constitution. The courts have observed that Eskom is entitled and mandated to disconnect unauthorised connections because:

	A safe and healthy environment includes one that is free from dangerous illegal connections for the supply of electricity, which often cause dangerous power surges.65

	Besides disconnections by Eskom, the case law is replete with many cases in which landlords and body corporates cut off power supply to dwellings to force evictions and to enforce contractual obligations to pay rentals and levies. The deprivation of electricity in this way is a deprivation of quasi-possession and could be remedied using common law remedies.66

	 

	4      Remedies for deprivation, interference and disruption of electricity

	There is no judicial consensus on the nature of remedies for deprivation of electricity. Since the right to electricity derives from various sources of law such as the common law, legislation and the Constitution, the nature of the remedies varies according to the circumstances of each case and the applicable law. At common law, the remedy was put in Eskom v Masinda as follows:

	[I]n the context of a disconnection of the supply of [electricity], spoliation should be refused where the right to receive it is purely personal in nature. The mere existence of such a supply is, in itself, insufficient to establish a right constituting an incident of possession of the property to which it is delivered. In order to justify a spoliation order the right must be of such a nature that it vests in the person in possession of the property as an incident of their possession. Rights bestowed by servitude, registration or statute are obvious examples of this. On the other hand, rights that flow from a contractual nexus between the parties are insufficient as they are purely personal and a spoliation order, in effect, would amount to an order of specific performance in proceedings in which a respondent is precluded from disproving the merits of the applicant's claim for possession. Consequently, insofar as previous cases may be construed as holding that such a supply is in itself an incident of the possession of property to which it is delivered, they must be regarded as having been wrongly decided.67

	The cutting of an electricity supply is an act of spoliation which interferes with the occupation of the premises. The mandament van spolie is the most proper remedy for such deprivation. 68 In its essence,

	A mandament van spolie is available where a person has been deprived unlawfully of his or her possession of movables or immovable property, as well as where a person has been deprived unlawfully of his or her quasi-possession of other incorporeal rights. A spoliation order is meant to prevent the taking of possession otherwise than in accordance with the law. Its underlying philosophy is that no one should resort to self-help to obtain or regain possession. The main purpose of the mandament van spolie is therefore to preserve public order by restraining persons from taking the law into their own hands and by inducing them to follow due process. This applies equally if the despoiler is an individual or a government entity or functionary.69

	Since the foundation of the common law right to electricity is the right of possession, interference with the supply of electricity may materially interfere with the right of possession of the property at which the interference occurs.70 However, this presents difficulties, as seen in the differing judicial decisions on the issue. In Naidoo v Moodley, the court said that it was protecting the right of the claimant to occupy the property, whereas in Froman v Herbmore, the court alluded to the right to electricity as a means of protecting the quasi-possession of the incorporeal right to obtain electricity from the respondent.71 Regardless of the differing judicial decisions, it remains that remediating the deprivation of possession protects all real rights, including the common law right to electricity.72

	When electricity is reduced to enforce a contractual obligation, spoliation relief is still available.73 In Niehaus v High Meadow, the applicant had fallen into arrears in her payments for levies to the body corporate. The body corporate decided to compel payment by reducing her supply of electricity, making it impossible for her to cook with the stove, use the oven, boil water or even use the geyser. Her only choice was to bath with cold water, while her children could not study for exams.74 This action was drastic and certainly not in the best interests of the applicant’s young children, who had to endure the difficulties brought by not having electricity. The court treated the matter as one of urgency and spoliation. It said that the applicant had an incorporeal right to the use of electricity in that she could not live in her apartment and attend to the needs of her minor children without access to electricity.75

	Niehaus v High Meadow can be contrasted with Zungu v Nilgra,76 in which the court held that since the supply of electricity is a personal contractual right, the spoliation remedy is not available when electricity is terminated. The court took no regard of the Bill of Rights, particularly given that the applicant’s child was writing examinations at the time and could not study due to the interruption. The court also overlooked the common law exception that the mandament van spolie is available when the supply of electricity is incidental to the possession of the immovable property in question such that the deprivation of electricity partially dispossesses the person of the immovable property.77 This is the case for urban dwellers. Cutting off electricity to a tenant who lives in an apartment in a city defeats the purpose of the occupation of such a dwelling, as electricity is one of the most essentials of living in a city. From a procedural perspective, it will be noted that when an applicant approaches the court on an urgent basis seeking spoliation relief, it is crucial to raise the essential allegation, in the founding affidavit, that the applicant was in possession of the municipal service in question (be it electricity or otherwise).78

	Cutting off electricity has a retrogressive impact on the enjoyment of socio-economic rights, which are linked to the right to electricity. Since these constitutional rights are justiciable, it follows that there are constitutional remedies for the deprivation of electricity. From a constitutional perspective, protecting the right to electricity requires constraining the capacity of those who bear the obligation to provide it (Eskom, municipalities and landlords and body corporates) to act arbitrarily. It is a matter of the rule of law, incorporated into the legal system to prevent the powerful from taking the law into their hands. The courts must vindicate the rule of law.79 In the case of Eskom, this entails holding Eskom to follow the principles of legality, rationality and proportionality when rolling out blackouts through loadshedding and scheduled interruptions for municipalities that fall behind in their payments. Constraining Eskom from acting arbitrarily also entails ensuring that Eskom does not deny affected communities and individuals the right to fair administrative action. As an organ of state, Eskom derives its powers from the Electricity Regulation Act, which is the enabling statute and according to which it must act.

	It stands to be seen whether interrupting the supply of electricity to a whole municipality, whose community includes people who have paid for their electricity and those who have not paid, merely because of the failure by the municipality to pay Eskom, satisfies the constitutional standards for rationality and proportionality. We argue that such conduct would fall foul of these standards and that such a blanket punishment is excessive and unconstitutional. Steytler and de Visser argue that when a municipality does not fulfil the conditional right to electricity, the court will have to consider whether, within its available resources, the municipality has taken reasonable measures to fulfil the right progressively.80 This standard was set in Grootboom. However, the authors argue that since it is not mentioned in the Constitution, the right to electricity "is perforce of a lesser order"81 in the obligation to fulfil socio-economic rights. Our view is that electricity has become so integral in the "new normal" brought by the COVID-19 pandemic that everything depends on access to electricity, be it schooling or remote work. This elevates access to electricity to the status of a right as opposed to an entitlement.

	5      Conclusion

	The right to electricity is not new in South African law. Prior to the adoption of the Constitution, it existed as a procedural right protected by the law of property on possession, servitudes and personal and contractual rights. In the last five years, the case law on the right to electricity has ballooned as more people turn to the courts to challenge the deprivation of electricity by Eskom (through loadshedding and scheduled electricity supply interruptions to municipalities that owe Eskom money for electricity) and by landlords and body corporates seeking the eviction of tenants and the payment of levies. The cases show that while more people use the Constitution to seek judicial protection of their right to access to electricity, the common law is still at play, as the courts continue to apply the mandament van spolie to restore the supply of electricity. However, there is no judicial consensus on whether the courts should grant the spoliation remedy to protect access to electricity or whether they should do so as a means of protecting the rights and privileges which accrue to the occupation of a dwelling. Where electricity is cut off by a landlord to force a tenant out, the cases show that the tenant can obtain relief on the grounds of possession of the property, as opposed to quasi-possession of the electricity supply.

	Besides the common law and its spoliation remedy for deprivation, the right to electricity also derives from legislation. The Electricity Regulation Act sets permissible limits within which consumers may be deprived of electricity. Although the Constitution does not expressly provide for a right to electricity, the right arises as part of a collection of constitutional rights centred on the right to housing. The protection of human dignity depends, to a substantial extent, on access to adequate housing, which entails access to a dwelling that does not cause the occupier to live in indignity. To live dignified lives, people need certain amenities and services like electricity. Also, the right to electricity is integral to the enjoyment of other constitutional rights such as the right to access to information or freedom of expression, and to practice a profession or occupation of one's choice. The cases discussed in this note also link the right to electricity to the right to education.

	Regarding persons who do not receive electricity directly from Eskom, the constitutional duty to provide electricity does not lie with Eskom but with municipalities. This is because the obligation to supply electricity as a basic service is a functional area of local government. However, the failure by Eskom to provide a reliable and consistent supply of electricity, as seen from loadshedding and scheduled interruptions, makes the right to electricity lose its purpose if it is not interpreted to mean access to an uninterrupted supply of electricity. As an organ of State and a key player in the State's fulfilment of the obligation to supply services, Eskom is in breach of its constitutional obligations by its failure to address its problems of supply, which result in persistent loadshedding. Eskom is also in breach of its constitutional obligations when it decides to punish all consumers in a municipality carte blanche simply because the municipality has become delinquent and does not pay its dues to Eskom.
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