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	Abstract

In King v De Jager 2021 5 BCLR 449 (CC), the Constitutional Court held that a clause in a private will that unfairly discriminated against beneficiaries based on gender was unlawful and unenforceable. This note considers the implications of the judgment for religion-based discrimination in wills, and in particular wills that incorporate the gender-discriminatory Islamic system of inheritance. After explaining the Constitutional Court judgment, the note argues that the Court was well within its powers to consider the enforceability of discrimination in the private sphere. More importantly, we argue that the case rings a bell of caution regarding gender-discriminatory provisions in private wills. Gender-based discrimination in Islamic inheritance law perpetuates disadvantage against a historically disadvantaged group, and the courts and legislature have been emphatic in their stance against gender discrimination in inheritance. The note thus argues that a testator's religious beliefs are not enough to tip the scales and render gender discrimination justifiable. We urge individuals who want to dispose of their assets following their religious beliefs to seek estate planning advice, cognisant of the potential impact of King v De Jager CC.
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1      Introduction

	Imagine this scenario: Safiyyah Ebrahim, a devout Muslim woman, has two children, a son and a daughter, both of whom are financially independent and live on their own. When she dies, she provides in her will that her estate is to devolve in terms of Islamic law. The Master of the High Court accepts a certificate from a religious body as to the distribution of the estate, and Safiyyah's estate is distributed so that her son receives double her daughter's inheritance.1 Her daughter challenges the distribution as being unenforceable because it conflicts with public policy. Most South African lawyers would have said that Safiyyah's daughter's prospects of success were slim, given the importance and centrality of freedom of testation in South African law. However, this must be reconsidered given the recent Constitutional Court judgment of King v De Jager,2 in which the Court held that a clause that unfairly discriminated against beneficiaries based on gender was unlawful and therefore unenforceable.3

	This note considers whether the De Jager judgment aligns with South Africa's current freedom of testation jurisprudence. It thereafter analyses the implications of the case for religion-based discriminatory wills and testators such as Safiyyah, but first the note provides an analysis of the judgment, including that of the court a quo.

	2      Facts

	The case concerned a will executed over a hundred years ago in 1902, which contained a fideicommissum substitution. The testators bequeathed various properties to their six children – four sons and two daughters.4 The fideicommissum provided that the grounds/land (hereafter the fideicommissary property) left to their sons and daughters would devolve to their children's sons upon the death of the children, and upon the death of the grandsons to their sons.5 In the event that any son did not leave a male descendant, his share would go to his brothers or their sons.6 It was thus clear that beyond the first generation the fideicommissary property would not devolve upon female descendants.7 The will was implemented as such until 2015.8 In 2015 a grandson of the testators (hereafter referred to as the deceased) died and a dispute arose as to the devolution of the fideicommissary property.9 In terms of the deceased's will, the deceased's five daughters inherited equally from the estate, including the fideicommissary property.10

	The deceased's daughters claimed the fideicommissary property based on the deceased's will.11 They claimed that the fideicommissum in the testator's will was discriminatory in that it excluded female descendants from inheriting.12 On the other hand, the deceased's nephews claimed that as the deceased had no sons, the fideicommissary property devolved upon them in terms of the testator's will.13

	3      Issue

	The majority judgment, per Jafta J, articulated the issue as being whether a fideicommissum that gives rise to unfair discrimination (in a private will) may be enforced in the light of section 9 of the Constitution of the Republic of South Africa, 1996 (the Constitution).14 The minority judgment, per Mhlantla J, articulated the issue as being whether "a discriminatory out-and-out disinheritance provision in a private will can be declared unenforceable based on public policy".15 The majority judgment thus approached the issue through a direct application of the Constitution16 and the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (the Equality Act),17 while the minority judgment evaluated the issue against the common law yardstick of public policy, as imbued with constitutional values.18

	4      High Court

	Bozalek J delivered the judgment in the High Court and commenced the discussion of the law by underscoring the importance of freedom of testation in the South African law of succession.19 The Court noted the limitations of freedom of testation and particularly that provisions contrary to public policy will not be given effect.20 In this regard, the Court noted several cases in which discriminatory clauses in public testamentary trusts were not given effect.21 The court distinguished the discriminatory treatment of certain descendants in the case at hand from trusts that were public in nature, had an indefinite life and discriminated against one or more sectors of society.22 

	Bozalek J then discussed the constitutional provisions and the Equality Act, which prohibit discrimination based on gender.23 However, the Court found that the Equality Act's reference to discrimination in the context of succession pertains to systems of discrimination such as primogeniture found in customary law as opposed to that found in private wills.24 The discriminatory provisions of the will were presumed to be unfair because of the constitutional presumption of unfairness where the discrimination is based on a listed ground such as gender.25 However, the discrimination was held to be reasonable and justifiable.26 The Court relied upon the importance of freedom of testation, the private nature of the will, and the limited application of the discriminatory provisions in its justifiability analysis.27 For similar reasons, the Court found that the provisions did not conflict with public policy.28 Accordingly, the High Court dismissed the application.29 The Court appeared unwilling to second-guess private dispositions of property as it viewed this as a significant incursion into freedom of testation, which might result in courts having to rewrite the provisions of a testator's will.

	5      Supreme Court of Appeal

	The Supreme Court of Appeal dismissed the appeal with no written reasons, effectively endorsing the reasoning of the High Court.30 The majority judgment criticised the lack of reasons as a failure of the Supreme Court of Appeal to fulfil its obligation to provide reasons for its decision,31 particularly as it viewed the High Court's judgment as erroneous and "inaccurate in the articulation of its reasons".32 Indeed, the failure of the Supreme Court of Appeal to provide reasons prevented a proper ventilation of the matter and crystallisation of appropriate orders from which the Constitutional Court could draw in its judgment and arguably diminished the jurisprudence of the Constitutional Court.33

	6      Constitutional Court

	The Constitutional Court was unanimous in its finding that the provisions of the will could not be enforced but was divided in its approach.

	6.1      Majority (per Jafta J)

	The majority judgment, penned by Jafta J with four other judges concurring, held that currently under the common law, unlawful wills and those contrary to public policy are unenforceable – thus rendering any development of the common law as argued for by the minority judgment and discussed later unnecessary.34 The majority judgment firstly affirmed the constitutional protection and importance of freedom of testation, allowing testators to dispose of their property however they wish.35 But freedom of testation must be exercised lawfully, and a testator cannot "after departing from this world, do what she could not achieve in her lifetime".36 The majority thereafter considered whether the clause was inconsistent with the Constitution and thus unenforceable. It found that the discrimination based on gender created a presumption of unfair discrimination.37 The respondents offered no justification for the discrimination, and rather conceded that the clause caused unfair discrimination.38 The majority underscored the importance of the constitutional prohibition on direct or indirect discrimination on the grounds listed in the Constitution and noted that it restricts how testators may dispose of their property.39

	Furthermore, testamentary provisions may not violate the Equality Act, which prohibits unfair discrimination generally, and specifically the creation of a system "preventing women from inheriting family property".40 The Constitutional Court rejected the High Court's interpretation that the clause did not create a system precluding women from inheriting family property as "overly narrow".41 Instead, adopting a purposive interpretation of the section that aligned with the section's general prohibition of unfair discrimination based on gender, the Constitutional Court found that excluding female descendants from inheritance violated the Equality Act and is unlawful.42 The majority thus overturned the High Court's judgment that there was no violation of the Equality Act.43 The majority concluded that the unlawfulness – based on either inconsistency with the Constitution or a violation of the Equality Act – rendered the clause unenforceable.44

	The Court emphasised the importance of freedom of testation and the rights of testators to disinherit children, provided the disinheritance does not amount to unfair discrimination,45 but the majority judgment criticised previous cases that sought to distinguish between trusts in the private and public sphere and explicitly stated that the private nature of bequests could never justify unfair discrimination.46 A public trust deed that violates the Constitution has, according to the Court, the same impact as a private trust deed, and both are equally invalid.47 However, this does not require testators to distribute their property equally to their children or entail an entitlement to property on the part of children.48 Testators may disinherit children or bequeath property in unequal shares provided the dispositions do not constitute unfair discrimination.49

	In summation, the majority judgment found that the clause discriminated based on gender, the discrimination was conceded to be unfair, and the clause was consequently unlawful and unenforceable.50 The effect of the invalidity is that the fideicommissary property is regarded as having been transferred to the deceased without the fideicommissary condition. The property thus formed part of the deceased's estate to be distributed in terms of his will to his daughters in equal shares.51

	6.2      Victor AJ (separate judgment concurring with the majority judgment)

	Victor AJ concurred with the majority judgment but delivered a separate judgment in terms of the Equality Act. She held that the principle of constitutional subsidiarity requires that the framework of freedom of testation be analysed in terms of the Equality Act.52 According to Victor J, the provisions of the will constituted discrimination under the Equality Act as they withheld a benefit, namely being disqualified from a benefit on the basis of gender.53 Considering the vulnerability of women in society, the historical discrimination against women in the context of inheritance, and the systemic patterns of disadvantage based on gender and sex, she found that the exclusion of women was egregious.54 The only legitimate purpose that might be advanced by giving effect to the provisions would be freedom of testation.55 Then, after a brief discussion of ubuntu and gender equality, Victor J concurred in the order of the majority judgment.

	6.3      Minority (per Mhlantla J)

	Mhlantla J delivered the minority judgment with three judges concurring. The minority judgment commenced by noting the importance of freedom of testation and the existing restrictions thereon.56 In the pre-constitutional era, freedom of testation was almost unlimited with courts reluctant to interfere with testamentary bequests.57 The advent of the Constitution saw the enforceability of testamentary bequests, particularly in relation to public charitable trusts, being challenged on the grounds of public policy.58 The case at hand presented the novelty of a public policy challenge to an out-an-out disinheritance in the private sphere,59 and the minority judgment questioned whether it warranted the development of the common law.60

	Mhlantla J held that the matter should be disposed of through an indirect application of the Bill of Rights, through the vehicle of public policy infused with constitutional values.61 The reasoning was that challenges to contractual terms are through public policy, and testamentary provisions are similar to contractual provisions.62 She held that applying the common law notion of public policy to the novel set of facts would constitute a development of the common law warranted in terms of section 39(2) of the Constitution.63

	Mhlantla J then discussed the principle of freedom of testation. While apparently neutral, she held that the principle traditionally manifests in a patriarchal manner to disinherit women from owning property.64 After considering comparative law from Canada, the United States of America, Germany and the Netherlands, Mhlantla J noted that freedom of testation is always limited and public policy is used in varying degrees as a limitation.65 In South Africa, freedom of testation is considered fundamental to testate succession and is protected indirectly by the constitutional rights to property, dignity and privacy.66 Thus, public policy which is informed by the Constitution is infused with the principle of freedom of testation.67 On the other hand, the Constitution embeds the values of constitutional supremacy, equality, non-racialism and non-sexism in both the public and private sphere. Thus courts have to balance freedom of testation against the principle of non-discrimination in the private sphere.68 Mhlantla J held that an out-and-out disinheritance clause in a private will had to be examined for enforceability on public policy grounds.69

	Mhlantla J did this by affirming the centrality of equality in the Constitution and the country's international obligations to address discrimination against women.70 She acknowledged the private nature of testamentary bequests, which relate to intimate, personal relationships and stated that where courts intervene in private bequests there ought to be a "lower level of judicial scrutiny".71 However, where bequests discriminate against descendants – whom the testator has never met – solely based on immutable characteristics such as womanhood, the bequests bear greater scrutiny.72 Mhlantla J held that it could "never accord with public policy for a testator, even in the private sphere, to discriminate against lineal descendants unknown to her or him purely on the ground of gender". She held that the discrimination was against public policy and unenforceable and the property should devolve upon the deceased's daughters in equal shares.

	7      Did the Constitutional Court overstep its mark?

	The De Jager judgment finds that freedom of testation is restricted by the constitutional prohibition on unfair discrimination. While this may appear remarkable at first, we argue that the judgment is not anomalous and rather congruent with our current jurisprudence.

	First, freedom of testation is undoubtedly hailed as a central feature of the South African law of testate succession. Open any textbook on the South African law of succession or read any judgment pertaining thereto, and there is a foregrounding of the importance of freedom of testation in our law – as is found in the minority and majority judgments.73 The principle of freedom of testation is further supported by the notions that the courts must give effect to the testator's wishes as appears from the testator's will. The courts have no general power to vary the terms of a will.74 Furthermore, in the constitutional era freedom of testation finds indirect protection in section 25 of the Constitution.75

	Nonetheless, freedom of testation is – and always has been – subject to limitation. First, there are indirect limitations on freedom of testation in the form of maintenance claims from children and surviving spouses. Children and spouses may have claims against the deceased estate even where they have been disinherited by the deceased.76 These claims, which are paid out before any bequests, reduce the size of the estate available for distribution – thus indirectly limiting how the testator may dispose of his estate. More directly, section 37C of the Pension Fund Act77 excludes certain death benefits from the deceased's estate and confers the power on the trustees of the relevant fund to distribute the benefits.78

	A more pertinent consideration for the purposes of this note is the test of public policy. Bequests contrary to public policy (contra bones mores or against the good morals of society) are unenforceable.79 Public policy changes from time to time and it is the community's sense of justice, as reflected by the legislature and in the courts, and today rooted in our Constitution.80 Previously, courts have found general restraints on marriages or conditions aimed at interfering in a marriage to be contrary to public policy and unenforceable.81 The courts have thus used public policy to test the enforceability of bequests in the private sphere.

	Testamentary intent, motive or purpose are also crucial to assessing whether a bequest is against public policy.82 Clauses which may inadvertently discourage marriage or disrupt the marital relationship but were never intended to do so have been held to be valid and not in contravention of public policy.83 Furthermore, historically, testamentary forfeiture clauses which provided that a beneficiary forfeited benefits should they marry a person of a given race, nationality or religion were considered enforceable and not against public policy.84

	In the constitutional era the curtailment of freedom of testation continued but with public policy now informed by constitutional values. Courts in the constitutional era have refused to enforce bequests in testamentary charitable trusts that discriminated based on race, gender and religion.85 But as the High Court in De Jager correctly noted, these cases involve trusts operating in the public sphere, leaving commentators to believe that such trusts operate under a greater level of scrutiny than schemes in the private sphere.86 

	But this does not mean that the private sphere is totally immune from scrutiny. Could we reasonably expect courts to uphold blatantly unfair discriminatory bequests? Imagine a testator who discriminated between his grandchildren based on race; a testator who provided that only grandchildren of pure white descent would inherit, as they were a superior race. Should such a bequest be upheld? De Waal argues yes, dispositions that discriminate on racial grounds, gender, sexual orientation or religious convictions are permissible in the private sphere.87 He argues that the testator's freedom of testation may limit a beneficiary's equality rights because it is necessary to give effect to freedom of testation; nobody has a fundamental right to inherit; testators are in the best position to select their beneficiaries; and it avoids the practical problems associated with courts' rewriting wills.88 But surely we have an interest in courts' refusing to enforce such gratuitously racist bequests. We echo the majority judgment's statement that racist conduct considered unlawful when the testator is alive should not become lawful upon the testator's death. Imagine a scenario where an individual while alive offered his property for sale only to his white children on racist grounds such as those discussed above. The children have no right to be offered the property for purchase, but we argue that our courts would scrutinise carefully such unfairly discriminatory conduct. Why should a testator be allowed to execute such provisions in his will? Of course, the matter is likely to be more nuanced – bequests are unlikely to discriminate so blatantly, and testamentary intent may be hard to determine as we discuss in the next section. 

	Up until the De Jager case, courts had been afforded an opportunity to consider only those discriminatory provisions that operated in the public sphere. De Jager simply appears to be the first time a court has been asked to consider discrimination in the private sphere. We concur with the reasoning of the majority on the basis that courts have always had the power to test the provisions of a will – including those operating in the private sphere – against public policy.

	8      Implications of the De Jager judgment

	The more pressing question is the implications of the De Jager judgment for discriminatory provisions in a will? Does the judgment sound the death knell for freedom of testation? We do not think so. On the contrary, we believe that the De Jager case signals that unfair discrimination in the private sphere is unlawful and unenforceable, but every bequest has to be evaluated on a case-by-case basis.

	The De Jager case is clear that unfair discrimination in wills cannot be tolerated. But this does not prohibit discrimination that is fair. Unfortunately, in the matter at hand, no case was made on the fairness of the discrimination. Fortuitously then, courts have previously indicated when discrimination may be considered fair and enforceable. In the BOE case the Western Cape High Court suggested that discriminatory bursary bequests that may have served the legitimate objective of retaining the expertise of white scholars in the country and promoting the importation of skills obtained overseas may not be unfair and against public policy.89 In Emma Smith the Supreme Court of Appeal removed racially restrictive clauses from an educational trust. It rejected the idea that its judgment would have a chilling effect on future private educational bequests. The Court held that it was not deciding upon cases in which a testator created a trust to benefit fellow members of his faith or children of fellow members in a club.90 The court alluded to the fact that in certain instances – such as when the testator wants to benefit a certain group of individuals as opposed to merely excluding others – discrimination can be fair. Testamentary intent and motive are thus critical in determining the fairness of discrimination.

	In the leading South African case on religion-based discrimination, the Appellate Division in Aronson v Estate Hart91 upheld a clause that a beneficiary would forsake his/her benefits should s/he marry a person not of the Jewish faith or forsake the Jewish faith. The judgment, rooted in the protection of freedom of testation,92 has been severely criticised for conflicting with the principle of freedom of religion93 and allowing a testator to influence the personal and intimate decisions of beneficiaries through material incitement.94 Du Toit95 thus argues that a reconsideration of the judgment is long overdue, and it is doubtful whether it would be followed today.

	It thus may be helpful to consider comparative jurisprudence on the issue of discriminatory bequests. In Canada, where the Charter of Rights and Freedoms does not apply to private individuals, the British Columbia Court and Ontario Court of Appeal have adopted polar opposite positions. In British Columbia courts are empowered by the Wills Variation Act, RSBC, 1996, C490 to make an order that is adequate, just and equitable if the will does not, in the Court's opinion, make adequate provision for the proper maintenance and support of the testator's children.96 The phrase "adequate, just and equitable" takes into account both the legal and moral obligations of the testator, with moral claims looking at "society's reasonable expectations of what a judicious person would do in the circumstances, by reference to contemporary community standards".97 Employing this standard – which sounds very similar to that of our public policy – courts have found that discrimination based on gender or cultural beliefs is not allowed and have thus varied a will to provide a greater inheritance for the testator's daughters, which was not provided for in the will.98 In another instance, the Court varied a will to provide an equal inheritance to a son disinherited because of his sexual orientation.99

	On the other hand, in Ontario succession laws favour adherence to the testator's intention.100 The Ontario Court of Appeal has upheld a testator's disinheritance of his daughter when extrinsic evidence suggested that the disinheritance was motivated by race – his daughter had a child with a white man and the child was considered to be of mixed race.101 The court found that the will was not discriminatory on the face of it but even if it was, it was the testator's private and intentional disposition of property with which the Court should not interfere.102 Testamentary freedom allows testators to dispose of their property unconditionally and select beneficiaries even on discriminatory grounds.103 Canadian jurisprudence thus yields a mixed bag rather than a determinative approach to discriminatory testamentary bequests.

	We now consider our fictional testator to explore whether discrimination based on religious grounds may be considered fair. Safiyyah executes a will in accordance with her religious beliefs that discriminate based on gender. Discrimination on such a basis would be presumed to be unfair, as it is a ground listed in section 9(3) of the Constitution. Those seeking to enforce the will would have to demonstrate the fairness of the discrimination. In this regard, courts would have to balance Safiyyah's right to freedom of testation and religion against the beneficiary's right to equality and non-discrimination. The religious motivation for the bequest distinguishes the case from the De Jager case, which was devoid of any such religious rationale. It is thus critical to understand the right to freedom of religion in South Africa and whether it would protect such bequests.

	Section 15(1) of the South African Constitution confers a right to freedom of religion and provides that "[e]veryone has the right to freedom of conscience, religion, thought, belief and opinion".104 The Constitutional Court has held that religious beliefs are often deeply held and personal and shape an individual's sense of self and identity.105 They may dictate all aspects of an individual's life from dress or diet to what an individual considers his or her purpose in life or acceptable behaviour.106 Thus, religious freedom is broader than just the right to hold a belief and encompasses the right to manifest a belief in practice.107 The protection extends to voluntary religious practices, as such protection is consistent with the spirit of the Constitution, which not only permits diversity but promotes and celebrates it.108 Accordingly, it is arguable that religious freedom would protect the right of individuals to dispose of their property in accordance with closely-held beliefs.

	However, religious freedom is not absolute and may be limited in terms of the Bill of Rights.109 For example, in Christian Education South Africa v Minister of Education,110 the Constitutional Court invalidated the defence of moderate and reasonable chastisement with the effect that Christian parents are precluded from disciplining their children in accordance with their religious beliefs. Religious practices are thus not guaranteed and may not be upheld when they conflict with the rights of others. The Constitution further prohibits discrimination, directly or indirectly, on the grounds, amongst others, of gender and sex.111 The Equality Act also prohibits discrimination based on gender with particular reference to a system preventing women from inheriting family property and any religious practice which impairs the dignity of women and undermines equality between the sexes.112 Thus, Safiyyah's testamentary freedom, even when based on her religious beliefs, may be subject to limitation.

	Abduroaf analyses a will like Safiyyah's through the prism of a section 36 analysis. He argues that the will should be upheld because changing the consequences of a will would require the courts to redistribute benefits from one beneficiary to another.113 This rewriting of a will without understanding the motivations of a testator undermines freedom of testation.114 The disinheritance of a beneficiary is supported by the notion that no person has a right to inherit as a testate beneficiary in South African law.115 He concedes that the bequest may infringe on a beneficiary's equality rights but argues that there are no less restrictive means to give effect to testators' constitutional right to practise their religion, based on the right to freedom of testation.116 The right to freedom of religion, freedom of testation and the right to own property, he argues, would trump the equality rights of beneficiaries.117 Abduroaf wrote in 2019 before the De Jager judgment was handed down. His arguments must be re-examined in light of the current jurisprudence and the court's willingness to strike down discriminatory bequests.

	First, it should be noted that Safiyyah's intention is to execute her will in accordance with her religious beliefs and not to actively disinherit a child. Furthermore, it is often speculated that the rationale for the discrimination in Islamic inheritance law between sons and daughters is that females have a right to be cared for by their male relatives. A greater portion is thus allocated to males to enable them to discharge their obligations.118 There is no malice or ill-will behind Safiyyah's bequest, but rather a genuine desire to live in accordance with her deeply held religious beliefs, which are intended to protect women. 

	In addition, Safiyyah, knowing that her daughter would inherit less, may have given more to her daughter while alive. Would the courts nonetheless be willing to rewrite the will to ensure children inherit equally, or would they unilaterally decide the proportion of an inheritance? These are the difficulties alluded to by Abduroaf with courts rewriting wills. If the intestate rules of succession were applied, this might result in persons the testator never contemplating inheriting from the estate.119

	Moreover, in cases like that of Safiyyah, where the children are not in financial need, it entails weighing the competing interests of the testator and the beneficiaries without taking other legal considerations into account, such as maintenance claims children may have against the deceased's estate.120 It is arguable that for the right to freedom of testation to have any meaning, Safiyyah's discriminatory bequests must be found to be fair. As Du Toit stated, the value of freedom of testation is found when it protects the bequests of those who have beliefs that do not conform with those of the majority of society – as it would with those with conforming beliefs.121 Thus, discriminatory bequests should not be considered unfair just because the majority of the population do not agree with them. Finally, while Islamic law discriminates between sons and daughters, there are instances where women and men inherit equally, and women may at times inherit even more than men.122

	Nonetheless, there are several compelling countervailing arguments as to why Safiyyah's bequest should not be upheld. First, while there may be instances where men and women inherit equally in Islamic law, the issue is whether the particular bequest which discriminates between beneficiaries based on gender is unenforceable. The evaluation of whether to uphold the bequest should not be expanded to the entire Islamic system of inheritance and we caution against broad declarations that Islamic inheritance – which is complex and nuanced – is discriminatory based on a single example of a distribution. Furthermore, the fact that there are other instances where Islamic succession law does not discriminate between men or women or may indeed treat women more favourably does not render the discrimination in the bequest fair. Moreover, it should be noted that wherever the potential beneficiaries are children of the testator – which is likely to be the more common scenario – Islamic succession law discriminates based on gender.

	The historical and social reality of Muslim women in South African society must also be considered. As Wood-Bodley so aptly states, "[w]here the criterion for exclusion coincides with one of the historic fault lines in South African society — such as prejudice against black persons, against women, or against gay and lesbian persons — then it is more likely that the differentiation will amount to unfair discrimination, …".123 Muslim women are a vulnerable group, who have historically suffered social and financial prejudice. Gabru notes in the context of divorce that Muslim clerics often fail to enforce the financial duties of men towards their wives and women are often trapped in marriages where men exploit their position of power, and state law does not provide recourse.124

	In the context of succession, male heirs, like sons and brothers who are meant to be responsible for their mothers and sisters, often jettison their responsibilities, leaving them financially destitute. The (oft-neglected) responsibilities of the male heir to care for relatives do not counterbalance the disproportion in inheritance. Thus, regardless of Safiyyah's good intentions, the discriminatory system of inheritance implemented prejudices her daughter. While her daughter may not currently be in financial need, she is denied the security and investment it offers, based on her gender, under the guise that she will be cared for by her brother, which in most likelihood will never materialise.

	It is further worth noting that the Constitutional Court has previously found the principle of male primogeniture (the principle that males inherit to the exclusion of females) in the context of customary law intestate succession to be unconstitutional.125 While the matter is distinguishable in that it dealt with intestate succession and male primogeniture resulted in the complete disinheritance of females, it is instructive on the court's views of discriminatory systems of inheritance. The Reform of Customary Law of Succession and Regulation of Related Matters Act 11 of 2009 was also enacted to give effect amongst other matters to the constitutional declaration of the invalidity of male primogeniture.126 This position is cemented by the Equality Act and its prohibition of systems that prevent women from inheriting family property. In the light of the above, Rautenbach argues that it would not be possible to revive the principle of male primogeniture by invoking it in a will.127 Our jurisprudence and statutory law thus strongly suggests that purporting to implement a system of inheritance that discriminates on gender would be unlawful.

	In light of the foregoing discussion, we submit that the courts would likely find Safiyyah's bequest to be unlawful and unenforceable. The historical discrimination experienced by Muslim women, the current legislative and judicial interventions are prohibiting discriminatory systems of inheritance, and the justification for the discrimination – that men will take care of women – not holding true in contemporary times, all point to the discrimination's being unfair. This is especially true, given that the factual matrix of most cases will not accord with our utopian, hypothetical scenario in which the beneficiaries are financially independent. Beneficiaries are more likely to be in financial need and discrimination, which gives a son a larger share, will have harsh consequences for females.

	In addition, the historical arguments for upholding the bequest are questionable today. The De Jager judgment illustrates that courts are willing to strike down bequests, regardless of the resultant practical difficulties of redistributing benefits. The Court did not set down a strict rule on how to do this, and it seems that it would be done on a case-by-case basis. Furthermore, while the Court affirmed the importance of freedom of testation in our law, it is by no means sacrosanct. It cannot be exercised in a manner that unfairly discriminates against others. A clear limitation post the De Jager case is that discriminatory testamentary bequests based on gender with no justification would be unlawful and unenforceable. In the light of the discussion above, we submit that the religious motivations of a testator are not sufficient to render the discrimination fair.

	On a final note, there are various permutations through which an individual may purport to give effect to the Islamic rules of inheritance. For example, Safiyyah may have named her beneficiaries and the ratios in which they were to inherit, namely two thirds for her son and one third for her daughter. Would such a bequest that treated beneficiaries unequally but did not explicitly seek to implement a discriminatory system of inheritance have been enforceable? Abduroaf argues that if the ratios of inheritance were specified with no reference to the Islamic law of intestate succession, then it would be almost impossible to prove the will was based on a system of discrimination with the implication that the will would be upheld.128 In a similar vein Rautenbach, in the context of customary law succession, argues that a testator may give effect to the principle of male primogeniture through testamentary vehicles such as a modus or substitution.129

	Indeed, testators, wary that discriminatory bequests may not be upheld, may attempt to mask their testamentary intent by specifying the bequests without reference to a discriminatory system of inheritance. We caution, however, that post the De Jager judgment, courts may scrutinise testamentary dispositions more closely. In De Jager the testators employed a fideicommissum construction in the will to which the Court did not give effect because it amounted to unfair discrimination. Similarly, it is likely that the courts would not give effect to testamentary vehicles that give effect to male primogeniture or other discriminatory systems of inheritance unless the discrimination can be shown to be fair. The mere couching of the discrimination in complex testamentary vehicles does not render it fair. If there is incontrovertible evidence, by way of example, that the discriminatory bequests are based on gender, the bequests may be challenged. It would, of course, be harder to prove such discrimination, as bequests to particular beneficiaries may be motivated by a range of reasons – such as a closer relationship with a particular child or a reward for care in old age – and do not implement a system of gender discrimination against unnamed beneficiaries. The question of the enforceability of the provisions may thus ultimately come down to what can be proven in each case. Testators are nonetheless cautioned that courts may look beyond complex testamentary constructions. If it can be proven that the testator intends to discriminate on gender, there is a risk that the bequest may be struck down.

	9      Conclusion

	The De Jager case made headlines for its curtailment of freedom of testation. But freedom of testation has always been limited. We submit that the case clarifies that unfair discrimination in private testamentary bequests is unlawful and will not be given effect. The judgment does not outlaw fair discrimination, so freedom of testation remains an important principle of the South African succession law. Unfortunately, the respondents in the case, perhaps assuming like many commentators that freedom of testation would be treated as an inviolable principle in the private sphere, conceded that the discrimination was unfair and made no case for the fairness of discrimination.

	This note examined the implications of the De Jager case and whether the discrimination motivated by religious beliefs could be considered fair discrimination. Does the testator's testamentary intent and religious beliefs tip the scales and justify the discrimination? We think not. The discrimination perpetuates disadvantage against a historically disadvantaged group when the courts and legislature have been emphatic in their stance against gender discrimination in inheritance. The testator's intent and religious beliefs are unlikely to be enough to justify the harsh consequences that discrimination may have on women. In this regard, individuals who want to dispose of their assets in accordance with their religious beliefs should seek estate planning advice cognisant of the potential impact of the De Jager case.
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