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	Abstract

	
		
				 


				This paper is premised on the concept of political accountability which aims to hold accountable government for its action and or omission. Political accountability encompasses a number of mechanisms such as the judiciary and the ombudsman. Courts have been instrumental in enforcing the realisation of the right to access to adequate housing in South Africa. This paper argues, however, that the judiciary is not the only enforcing avenue because other mechanisms of political accountability may also contribute to the realisation of the right to housing. The paper, therefore, explores the extent of the Public Protector's contribution to the realisation of the right to access to adequate housing. The paper then argues that it is through its functions that the Public Protector exercises its accounting role in the realisation of the right to access to adequate housing. The paper, however, cautions that the Public Protector is not an alternative dispute resolution institution parallel to courts. But that the Public Protector complements the role played by courts by offering another medium through which such right may be realised.
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1      Introduction

	The realisation of the right to access to adequate housing (the right to housing)1 is replete in the literature, with the role played by the judiciary in holding government accountable. It is undeniable that the judiciary has played a significant and pivotal role in the realisation of the right to housing by laying down general principles for the adjudication of the right to housing, which is noticeable in many socio-economic rights cases.2 It is prudent at this junction to state that one should not conflate judicial accountability with judicial enforcement. These two terms should be placed in the whole context of political accountability. Judicial enforcement triggers the judicial accountability of those against whom judgment is passed. It is not the judiciary that accounts, but the judiciary that holds accountable public officials. The judiciary champions the development of a judicial approach to adjudicating and thereby enforces the right to housing. However, as argued elsewhere,3 the judiciary has imposed a self-limitation by deferring the enforcement of the realisation of the right to housing to other spheres of government. By deferring to other branches of government to decide on issues, courts feel they might avoid step into the terrain of other branches of government, but they then fail in their transformative duty to guarantee judicial and constitutional accountability.4 It is undeniable that this deferential approach to socio-economic rights adjudication in general is rooted in the doctrine of the separation of powers. The courts view themselves as being constrained in their enforcement role by the separation of powers.5

	Regardless of the courts' deferential approach, this paper argues that by focusing exclusively on the judiciary's role in enforcing the realisation of the right to housing, other mechanisms of political accountability that also play a part in the realisation of the right to housing have either been ignored or dealt with in isolation and/or in a piecemeal fashion. Accountability suggests the obligation of individuals to provide information about and to justify their action to others, along with the imposition of sanctions for a failure to comply.6 Indeed, accountability is the cornerstone upon which the Constitution of the Republic of South Africa, 1996 (the Constitution) is built. Accountability is the pillar that drives the whole new constitutional dispensation. To this effect section 1(d) provides that the Republic of South Africa is a sovereign, democratic state founded inter alia on universal adult suffrage, a national common voters roll, regular elections and a multi-party system of democratic government, the purpose of which is to ensure accountability, responsiveness and openness. All of these values entrench a culture of justification and explanation of one's action.7 

	Political accountability, which encompasses the founding values and principles of the Constitution, is supported by the following mechanisms: elections, the judiciary, the ombudsman, decentralisation, public participation, constitutional limitations, information and transparency.8 All of these mechanisms ensure in one way or another that a person has to account for his/her actions. Put differently, political accountability entails that a person justifies his or her action. It is within this context that this paper critically investigates the extent to which the South African Public Protector, as a mechanism of political accountability, ensures the realisation of the right to housing. The requirement for the establishment of the office of an ombudsman is to improve the performance of public administration in order to enhance government's accountability to the public.9

	It is now fashionable for many countries in the world to have a constitutionally established ombudsman as a mechanism to enforce accountability by checking and monitoring public administration in the exercise of its duties.10 South Africa is no exception to this new trend. The Constitution has established some institutions in its Chapter 911 with the primary objective of supporting and strengthening democracy.12 Of relevance is the role of the Public Protector, which is examined in this paper.13 Although the scope of their respective mandates differs, these institutions have the general mandate to check on government.14

	This article is divided into two parts: The first part provides a brief account of the ombudsman worldwide and the challenges ombudsmen face. The second part critically analyses, in the light of the Public Protector's reports, how it holds the government accountable.

	2      The exercise of the accounting functions of the Public Protector in the realisation of the right to housing

	In order to understand how the Public Protector holds the government accountable, it may be helpful to describe the origin of the institution as it has evolved over time and been shaped into its modern form.

	2.1      A brief account of the origin and evolution of the ombudsman

	Despite the choice of the title "Public Protector" in the Constitution, this institution falls into the general category of the ombudsman. It follows, therefore, that the evolution of the role of the ombudsman is of relevance to that of the Public Protector from which it is derived. The origin and evolution of the role of the Public Protector should be located within that of the ombudsman. The ombudsman, in its "classical" form, has its roots in the office of justitie ombudsman (ombudsman for justice) created in Sweden in 1809. Before this date, there was a kind of ombudsman appointed by King Charles XII. After the military defeat to Russia in 1709, the Swedish king fled to Turkey for some years. As a result of the absence of the king, the administration of the country deteriorated.15 

	In 1713, the king appointed an official to monitor the conduct of the Swedish administration and the judiciary and named the official Justitiekanslern (chancellor of justice). The Justitiekanslern was empowered to initiate legal proceedings against anyone who violated the law in the exercise of his/her functions.16 When the then king was deposed in 1809, the new Constitution divided the powers between the crown and the parliament, giving parliament some powers to check on the exercise of the executive power. The 1809 Constitution included the office of the justitie ombudsman, an official appointed by parliament with the authority to supervise the public administration and the judiciary and to prosecute those who failed to carry out their duties. With the evolution of the institution, its function changed from being a purely legislative monitor to a public complaints-driven process.17

	It took more than a century from the inception of the office of the ombudsman in the Swedish Constitution of 1809 to expand beyond Sweden.18 The institution spread throughout Scandinavia in the early to mid-twentieth century. Finland became the second Scandinavian country to establish its ombudsman, which was empowered to investigate complaints of official misconduct, military and prison complaints.19 The third country to set up the office of an ombudsman was Norway, which appointed a military ombudsman in 1952, followed by a general ombudsman in 1962. Denmark followed suit in 1955. The establishment of the office started to proliferate in the 1960s with the extensive spread of government bureaucracy in many nations. The model of the ombudsmen in Denmark and Norway, who does not have the powers to investigate the judiciary, was copied by other countries.20 New Zealand established an ombudsman based on the Danish format in 1962, followed by a long wave of the creation of new offices in other countries around the world.21

	As it stands, the establishment of the ombudsman in many developing Commonwealth countries has been instrumental in the establishment of the institution internationally, beyond Scandinavia.22 Since its inception, the role of the ombudsman has been to monitor and regulate the administrative activities of the executive branch of government. The ombudsman is a complaint-handling mechanism tasked with improving the accountability of government. The ombudsman serves as a vertical and horizontal accountability mechanism by receiving complaints from the people against the government, thereby serving as a check on government activities.23 The ombudsman is therefore, an instrument of democratic accountability between individuals and the administration of the state.24 Despite its origin, the ombudsman has evolved so that it now incorporate a number of activities such as the following: the human rights ombudsman assumes the protection of human rights (the South African Human Rights Commission falls under this category); the classical ombudsman deals with maladministration in the public sector; and other ombudsmen deal with a range of services (such as anti-corruption, leadership code enforcement and/or environmental protection functions).25 As stated above, the focus of this paper is on the office of the Public Protector, which falls within the office of the classical ombudsman.26

	Concerning the Public Protector, its predecessors were the Advocate-General and the Office of the Ombudsman. Both the Advocate-General and the Office of the Ombudsman had the power under the Ombudsman Act27 to investigate reports of maladministration, but not to take remedial action directly. Their remedial powers were expressly limited only to referring findings to other institutions for remedial action.28

	Notwithstanding the above, the role of the ombudsman is to uphold government accountability. However, one of the concerns about the capacity of the ombudsman to discharge its mandate is the issue of its independence. To this end, it is argued that the independence and impartiality of the ombudsman is a prerequisite for its effectiveness.29 In order to discharge its functions, the ombudsman must be independent, impartial, fair and confidential.30 However, the issue of the ombudsman's independence in the South African context does not arise. This is because the Constitution secures the independence of the Public Protector through its establishment and appointment, removal from office and allocation of budgets and powers.

	The Public Protector is established by section 181(a) of the Constitution. The supreme law of the country that governs the conduct and organisation of the nation, therefore, creates the Public Protector. Its independence derives from the fact that the Constitution creates it. This is why the Constitution in unambiguous terms provides that the Public Protector is independent and subject only to the Constitution and the law, and it must be impartial and must exercise its powers and perform its functions without fear, favour or prejudice.31 Moreover, in terms of section 181(3) of the Constitution, organs of state are enjoined through legislative and other measures to assist and protect the Public Protector so as to ensure its independence, impartiality, dignity and effectiveness.

	Since a motion to amend the constitutional provision establishing the Public Protector requires an unlikely supporting vote of at least two-thirds in the National Assembly and a supporting vote of at least six members of the National Council of Provinces, it is unlikely that the independence of the Public Protector will be restricted. In any event, the more difficult it is to change the legal foundation of the Public Protector's office, the more likely it is that the tenure of the office will be secured.32 Security of tenure creates stability and increases public confidence in whoever fills the office of the Public Protector. Besides the independence of the ombudsman arising from the constitutional guarantees, such independence also arises from manner of the appointment.

	In terms of section 193 of the Constitution, the President on the recommendation of the National Assembly appoints the Public Protector. The National Assembly makes a recommendation from persons nominated by a committee proportionally composed of members of all parties represented in the National Assembly. The nomination must be approved by a resolution adopted with a supporting vote of at least 60 per cent of the members of the Assembly. This ensures that the candidate is a person who has wide respect among the different political parties represented in the legislature.33 It is argued, however, that the appointment process is flawed because of the composition of the ad hoc selection committee and the interview process.34 In respect of the composition of the panel, Bazana argues that a committee made up of politicians representing their various party and obviously their interests compromises the professional ethics of recruitment and selection.35 Regarding the interview process, he argues that a mere interview is inadequate to identify behavioural characteristics like integrity, honesty and reliability, which are crucial to the integrity of the office. He suggests the use of a more competency-based assessment selection method. In his view, a proper job analysis would provide a more specific and detailed account of these key behavioural competencies. Competency-based assessment relates directly to the job instead of assessing broader behavioural characteristics and scrutinising past events that are not related to the job. He further suggests that Parliament should use scientific recruitment methods by engaging recruitment professionals to manage the recruitment process.

	Regardless of this concern, the existing selection and recruitment process has been in place since the inception of democracy in South Africa. The former Public Protectors have upheld the independence of the institution. The outgoing Public Protector Adv Thuli Madonsela's integrity and courage during her term of office bear testimony to the fact that notwithstanding the concerns raised about the appointment process, maintaining the independence of the Public Protector is a matter that depends chiefly on the characteristics of each appointee. It is therefore incumbent on the appointed Public Protector to prove that he/she is capable of maintaining the independence of the office.

	The independence of the Public Protector is also secured through constitutional provisions regarding its removal from office and sufficient allocation of budget. Concerning the removal from office, in terms of section 194 of the Constitution the Public Protector may be removed from office only on account of misconduct, incapacity or incompetence, after a finding to that effect by a committee of the National Assembly and the adoption by the National Assembly of a resolution calling for its removal from office. This resolution of the National Assembly concerning the removal of the Public Protector from office must be adopted with a supporting vote of at least two-thirds of the members of the National Assembly.36 Once the resolution is adopted, the President must remove the Public Protector from office. The lengthy process and the high threshold set for the removal of the Public Protector37 consolidates its independence. The Public Protector cannot be removed for political reasons or because the results of investigations implicate those in power.38

	Another significant factor in the independence of the Public Protector is the allocation of the budget. It is common cause that financial autonomy plays a significant role in the efficiency of any institution in that without adequate resources it will be unable to carry out its activities.39 The Public Protector remains predominantly dependent on the legislature for the allocation of funds. It is argued in this respect that an inadequately funded office will not be able to perform the duties required by law and will thus lack independence.40 The Public Protector spends the funds allocated to the office and accounts directly to the legislature.41 This means that it has no control to decide on the allocation of its budget as Parliament determines and allocates its budget.

	The tendency is for Parliament to reduce the budget in order to fund what are perceived as being more urgent needs, such as the provision of housing and health-care services. When this happens, the Public Protector struggles to achieve its objectives. Recently, the Public Protector, while interacting with Nelson Mandela Metropolitan University students, expressed concern over her office's lack of sufficient funding. Similarly, while presenting her annual report to the Portfolio Committee on Justice and Correctional Services, she reiterated her call for more funding proportional to the workload.42 One can infer that with a reduced budget, the Public Protector will not be able to carry out all its activities, thus reducing its effectiveness. The provision of inadequate resources does not help in establishing and maintaining the office of the Public Protector as an effective, independent and impartial institution. Under financial constraints it may unduly defer to political organs in the quest to obtain additional funds and thereby compromise its integrity and independence.

	Concerning the powers and functions of the Public Protector, it is argued that another way in which the ombudsman manifests its independence is through its powers to freely investigate complaints and issue findings and recommendations without interference.43 In South Africa, however, the functions of the Public Protector are found to go beyond those of the ombudsman in other jurisdictions.44 In the Mail & Guardian case the Supreme Court of Appeal (SCA) held that the Public Protector is not a passive adjudicator between citizens and the state, relying upon evidence that is placed before it before acting, but that its mandate is an investigatory one, requiring pro-action in appropriate circumstances.45 This signifies that the office of the Public Protector is given extensive powers in carrying out its functions. It is pro-active in discharging its investigative functions such as entering premises, requesting written submissions, and interviewing parties to a dispute. These powers and functions are dealt with below.

	2.2      The effect of recommendations of the office of the Public Protector

	While the ombudsman does not have the power to make decisions which are binding on the administration, it makes recommendations that are complied with on a voluntary basis and through the mercy of other governmental structures. If they choose to ignore them, the whole purpose for which it is established would have little effect.46 This was the case in South Africa when there were divided views on whether the findings and remedial actions of the Public Protector were binding. The debate was brought to court and it was left to the judiciary to clarify the authority of the remedial actions of the Public Protector.

	A case that warrants examination on this issue arises out of the failure by the South African Broadcasting Corporation (SABC) to implement the Public Protector's remedial action issued in Report No 23 of 2013/2014 (dealing with the investigation into allegations of maladministration, abuse of power and the irregular appointment of Mr Hlaudi Motsoeneng by the SABC). After investigation, the Public Protector directed in her report that the SABC board takes disciplinary action against Motsoeneng for his dishonesty relating to the misrepresentation of his qualifications, abuse of power and improper conduct in appointments and salary increases of Motsweni, and for his role in purging senior staff members. Instead of implementing the remedial action of the Public Protector, the SABC Board appointed Mr Motsoeneng permanently to the position of Chief Operations Officer, in which he had been acting. This prompted the Democratic Alliance (DA) to apply for the setting aside of the appointment.47

	The Public Protector then filed an affidavit in which she requested the court to assess whether her report on the matter was legally valid, binding and enforceable; and to refrain from pronouncing on the correctness of her findings or the remedial action contained in the report. Rejecting the Public Protector's contention that the findings and the remedial action of the Public Protector were binding and enforceable unless properly and successfully reviewed, the court held that because the Public Protector is modelled on the institution of the ombudsman, her findings and remedial actions are not binding or enforceable.48 

	Dissatisfied with the High Court's decision that disciplinary proceedings be brought against Mr Motsoeneng, the SABC appealed to the SCA. For the present purpose, the decision of the SCA is limited to its finding in relation to the extent of the remedial action of the Public Protector. Distancing itself from the finding of the High Court, the SCA in SABC v DA made a crucial finding. The court took the view that in holding that the Public Protector's findings were not binding and enforceable the court a quo was comparing the powers of the Public Protector to that of a court. It found that it was unsound and inaccurate to do that because "the phrase 'binding and enforceable' is terminologically inapt and in this context, conduces to confusion".49 Relying on the decision in Oudekraal Estates (Pty) Ltd v City of Cape Town50 to the effect that an administrative decision stands until set aside on review, the SCA held that the principle also finds application to the findings of the Public Protector. According to the court, because of the unique position that the Public Protector occupies in the Constitution, that principle must apply "with at least equal or perhaps even greater force to the decisions finally arrived at by that institution".51 This signifies that without a review application to set aside the remedial action of the Public Protector, the official or the organ of state against whom the remedial action is issued is obliged to implement these findings and remedial measures. In other words, the Public Protector's findings must not be overlooked and should be implemented until reviewed and set aside.

	The Constitutional Court recently reiterated this position in Economic Freedom Fighters v Speaker of the National Assembly as well as Democratic Alliance v Speaker of the National Assembly (Economic Freedom Fighters) case.52 In the judgment, the Constitutional Court concurred with the SCA's view that the Public Protector's remedial action had a binding effect.53 To this effect, the Constitutional Court held that when remedial action is binding, compliance is not optional and that remedial action taken against those under investigation cannot be ignored without any legal consequences.54

	It is, therefore, not open to anyone to ignore the Public Protector's remedial action based on holding a different view or to choose which part(s) of the remedial action to implement.55 Doing so would be contrary to the rule of law, that requires that law-abiding people obey decisions made by those clothed with legal authority to make such laws or to approach a court for the setting aside of such decisions.56 This is why the Constitutional Court, contrary to the SCA, was vehemently critical of the use of parallel investigations and processes in order to assess the veracity of the findings and recommendations of the Public Protector.57 It stated in no uncertain terms that the National Assembly was wrong in passing a resolution that nullified the Public Protector's remedial actions.58 According to the court, there is nothing wrong in seeking to ascertain the veracity of the finding of the Public Protector, but the court made it clear that the National Assembly actually flouted its obligations by passing a resolution nullifying the Public Protector's findings and replacing them with its own findings, because the Public Protector's remedial actions are binding until set aside through a proper judicial process.59

	From the above it emerges that unlike ombudsmen in other jurisdictions, the Public Protector is established on a solid foundation that guarantees its independence so as to enable it to carry out its functions impartially. In so doing, the Public Protector may hold government accountable on various service delivery issues such as the progressive realisation of the right to housing.

	2.3      The accountability functions of the Public Protector in the progressive realisation of the right to housing

	The classical function of all ombudsmen is to investigate complaints by citizens concerning the administrative actions of the state. The primary functions of the ombudsman are to receive complaints from aggrieved citizens against government officials or agencies, investigate them, where necessary recommend corrective measures in order to remedy the grievances, and issue reports. The Public Protector is provided with similar powers to investigate inter alia any maladministration or undue delay in state affairs on its own initiative or on receipt of a complaint or an allegation or on the grounds of information that has come to its knowledge.60 The accounting role of the Public Protector towards the government is exercised through its functions as set out in section 182(1) of the Constitution as follows:

	The Public Protector has the power, as regulated by national legislation, (a) to investigate any conduct in state affairs, or in the public administration in any sphere of government, that is alleged or suspected to be improper or to result in any impropriety or prejudice; (b) to report on that conduct; and (c) to take appropriate remedial action.

	In the light of the provision of section 182 above, the Public Protector is constitutionally mandated to investigate and report any maladministration on the part of the government and to take any remedial action it deems appropriate. The power of the Public Protector is also provided for in sections 6, 7 and 7A of the Public Protector Act,61 which give the Public Protector additional rights, among others to subpoena, enter premises and exercise seizure. Matters which fall within the investigative jurisdiction of the Public Protector are provided for in section 6(4)(a)(i)-(v) of the Public Protector Act. That section mandates the Public Protector to investigate the following improper conducts: any abuse or unjustifiable exercise of power or unfair, capricious, discourteous or other improper conduct or undue delay by a person performing a public function; any improper or dishonest act or omission; any improper or unlawful enrichment or receipt of any improper advantage, or promise of such enrichment or advantage, by a person as a result of an act or omission in the public administration or in connection with the affairs of government at any level or of a person performing a public function; or any act or omission by a government employee at any level, or a person performing a public function, which results in unlawful or improper prejudice to any other person.

	It is clear that the Public Protector may investigate any improper act or omission in the running of state affairs on its own initiative or on receipt of a complaint. With regard to an investigation arising from its own initiative, for instance, it is reported in the Public Protector 2009-2010 Annual Report that the Public Protector conducted three investigations relating to the alleged undue delay on the part of the Western Cape Education Department to attend to conditions at Duneside Primary School; the allegations from a newspaper that the North-West Department of Transport, Roads and Community Safety failed to pay Mr K for providing transportation to learners of Calvyn Primary School; and a report by the South African Broadcasting Corporation regarding an incident where a trench was dug for the purpose of constructing a storm-water pipeline in Block 17, Moloto village, but was allegedly left unfilled by Thembisile Local Municipality.62 Three investigations initiated by the Office of the Public Protector were also reported in the 2010-2011 Annual Report.63 It is in the exercise of its functions that the Public Protector could hold accountable the government in the realisation of the right to housing. For the Public Protector to be able to hold government accountable for its omission or act in relation to the right to housing, there first needs to be a complaint about either the violation or the promotion of the right to housing. It is the receipt of a complaint, or an investigation by the Public Protector on its own volition, that triggers the accounting role of the Public Protector, which is investigating, reporting and taking appropriate measures to cease the violation or to promote the realisation of a right. It is expected that the investigation should be proper. Meetings with affected complainant/s and/or community members may be held, interviews with responsible government officials and visits/inspections in loco may be carried out to assess the validity of the allegation/s. Once the investigation is completed, the Public Protector should report on the alleged improper act/omission. The reporting power of the Public Protector takes the form of a finding as to the veracity of the alleged act or omission. These findings would be the outcome of the investigations to establish the veracity of the complaints or allegations. The findings would be incorporated into the report and form the third phase of that report.

	The power to investigate would be meaningless without any remedial power. The remedial power enables the Public Protector to take corrective measures that redress the act or omission by making recommendations to that effect.64 To this end, the Public Protector is enjoined in section 182(1)(c) of the Constitution to take appropriate remedial action to solve the issue under investigation. This remedial action is incorporated into the report of the investigation. The remedy granted by the Public Protector takes the form of recommendations aimed at resolving alleged improper conduct in the light of the findings.65 These recommendations generally refer the matter to the appropriate public body, which would take the steps necessary to address the issue.66 These three core functions of the Public Protector are illustrated below in the l