
        
            
                
            
        


1   Introduction

In  ancient  Roman  art,  the  virtue  of   iustitia  is  often  personified  as  a 

blindfolded woman wielding a sword and a set of scales. The scales 

held  by  this  iconic  figure,  commonly  referred  to  as  "Lady  Justice", 

represent  the  role  of  the  court  in  acting  as  an  unbiased  decision-

maker,  whose  judgment  must  equitably  weigh  all  competing  facts, 

interests, and considerations against one another. 

In  making  decisions  pertaining  to  medically  assisted  reproduction 

(MAR),  the  courts  are  engaged  in  a  similarly  delicate  balancing 

exercise: On the one hand, the courts must respect the interests and 

rights of prospective parents who are entitled to make use of MAR. On 

the other hand, the courts must also uphold their duty to promote the 

best  interests  of  children  who  do  not  yet  exist.  In  some  cases,  this 

balancing exercise is made even more complex by the involvement of 

third parties – as is the case with surrogacy. In seeking to balance the 

rights and interests of all parties concerned, our courts have, over time, 

built upon the requirements for surrogacy applications. In this article, 

we reflect on the most recent judgment which attempts to build upon 

these requirements:  Ex Parte JCR.1 We explore whether the decision 

in this judgment strikes a just balance. 



  

Willene  Holness.  BA  LLB  LLM  LLD.  Senior  Lecturer,  School  of Law,  University  of 

KwaZulu-Natal,  South  Africa.  Member  of  the  Navi  Pillay  Research  Group.  Email: 

holnessw@ukzn.ac.za. ORCiD: https://orcid.org/0000-0002-8232-2702. This paper 

was submitted for consideration to the journal prior to the full bench decision in  Ex 

 Parte  Three  Surrogacy  Applications  2023  1  SA  627  (GP)  which  affirmed  the 

arguments  raised  in  this  paper  and  held  that:  "It  is  not  a  requirement  of  general 

application in applications for the confirmation of surrogate motherhood agreements 

that existing children of commissioning parents and surrogate mothers are assessed 

by  a  clinical  psychologist  to  determine  whether  the  children  are  prepared  for  the 

surrogacy  and  its  outcome."  Instead,  the  full  bench  held  that  courts  in  these 

applications have a discretion – based on the facts of a particular case – to require 

existing children of commissioning parents and surrogate mothers to be assessed 

by a clinical psychologist. 



Brigitte  J  Clark.  BA  LLB  LLM  PhD.  Associate  Professor  College  of  Law  and 

Management Studies, University of KwaZulu Natal, South Africa. Visiting Research 

Fellow  Oxford  Brookes  University,  Oxford.  E-mail:  Clarkb@ukzn.ac.za.  ORCiD: 

https://orcid.org/0000-0003-0432-8196. 



Aliki Edgcumbe. LLB LLM. Doctoral Research Fellow, School of Law, University of 

KwaZulu-Natal, 

South 

Africa. 

Email: 

aliki.divaris@gmail.com. 

ORCiD: 

https://orcid.org/0000-0002-9771-459X. 



Freddy D Mnyongani. BTh LLB LLM LLD. Senior Lecturer, School of Law, University 

of  KwaZulu-Natal,  South  Africa.  E-Mail:  mnyonganif@ukzn.ac.za.  ORCiD: 

https://orcid.org/0000-0003-2544-8330. 

W HOLNESS ET AL  

PER / PELJ 2023(26) 

3 

In  this  case,  the  Pretoria  High  Court  per  Neukircher  J  seeks  to 

introduce  new  requirements  for  surrogacy  agreements  in  South 

African  law.  The  introduction  of  these  new  requirements  is  based, 

ostensibly, on the following statement from the judgment: 

It is this very principle [of the best interests of the child] which has woven itself 

into the fabric of the Act and which stands behind all judgments that relate to 

section  295  [of  the   Children's  Act].  However,  every  single  surrogacy 

application affects not only the rights and interests of the unborn child but also 

those of the children that are already part of the family unit of the surrogate 

and (sometimes) the commissioning parents.2 

The Judge was animated by the psychological impact of surrogacy on the 

children of both the surrogate parents and the commissioning parents and 

the need to implement procedures "for preparing them for this process [of 

not bringing the surrogate baby home]" or "for a new addition to their family", 

respectively.3 To this end, the court ordered the psychological assessment 

of the existing children of the surrogate parents "with specific attention paid 

to the effect on them (if any) of the third applicant's pregnancies and the fact 

that she does not bring home any of the children to which she gives birth".4 

The judgment concludes that these assessments should be obtained in all 

surrogacy cases, and should include assessments of the existing children 

of the commissioning parents. 

We  take  the  position  that  requiring  the  psychological  evaluation  of  the 

existing  children  of  the  parties  to  a  surrogate  motherhood  agreement 

fundamentally  upsets  the  balance  between  the  interests  of  the  parties 

involved  in  the  surrogacy  process.  In  fact,  it  shifts  the  balance  of  power 

almost entirely into the hands of the existing children, such that they may 

be  said  to  decide  whether  their  parents  are  allowed  to  have  any  more 

children. This situation arose because the court in   Ex Parte JCR  took the 

view that it is the best interests of existing children to conduct and consider 
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such  a  psychological  evaluation,  but  this  conclusion  is  based  on  a 

fundamental misunderstanding of what the court's duty to protect the "best 

interests  of  the  child"  means.  In  this  article,  we  highlight  this 

misunderstanding,  and  show  that  instead  of  promoting  the  interests  of 

children, this new requirement is more likely to  undermine these children's 

interests.  We  also  argue  that  this  new  requirement  violates  the 

commissioning parents' constitutional rights to dignity and equality, and their 

rights  to  reproductive  autonomy,  privacy,  and  access  to  reproductive 

healthcare. 

In  making  our  arguments,  we  begin  by  outlining  the  current  legal  regime 

relating to surrogacy – briefly outlining relevant legislation and case law. We 

then review the  Ex Parte JCR  judgment, and discuss our criticisms thereof 

based on the court's misguided utilisation of the concept of the best interests 

of  the  child,  as  well  its  failure  to  consider  the  weight  of  the  rights  of 

prospective commissioning parents. 

2  Legislative and judge-made requirements for surrogacy 


2.1  Regulatory framework requirements 

The practice of arranging to have children through another person seems 

to  have  existed  under  the  Torah,  the  Hammurabi  Code  and  African 

Customary  Law.5  Until  1  April  2010,6  South  Africa  did  not  have 

comprehensive  legislation  regulating  surrogacy.  Instead,  parties  to  a 

surrogacy  agreement  relied  on  the  terms  of  the  agreement  set  out  in  a 

written contract.7 Whether or not such surrogacy agreements were valid and 

enforceable, remained uncertain.8 There was a need to create certainty, to 

set the parameters and protect the parties to the surrogacy agreement. The 

building  blocks  of  what  today  is  the  regulatory  framework  for  surrogacy 

agreements in South Africa were first laid in 1987 when the South African 

Law  Commission  (SALC),  as  it  was  then  called,  initiated  an  investigation 

into surrogate motherhood. When the SALC released its report in 1992, it 

recommended,  among  other  things,  that  surrogacy  not  be  banned  or 

criminalised but be recognised and regulated by legislation, and that it be 



5  

See  AB v Minister of Social Development  2017 3 BCLR 267 (CC) paras 35 and 36, 

and also  Ex Parte WH  2011 6 SA 514 (GNP) para 2 (hereafter  AB  and  Ex parte WH 

respectively.  ) 

6  

The  commencement  date  of,  inter  alia,  ch  19  of  the   Children's  Act  38  of  2005 

(hereafter the  Children's Act). 

7  

SALC  Report on Surrogate Motherhood  para 4.7.1. 

8  

SALC  Report on Surrogate Motherhood  paras 2.9.2 and 4.7.3. 
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permitted for married couples only.9 In this regard, the SALC went on to craft 

a proposed Bill of Surrogate Motherhood, which Bill was never passed.10 

Following  a  political  sea  change  that  took  place  in  1994,  South  Africa 

became  a  constitutional  democracy.  In  relation  to  surrogacy,  a 

Parliamentary Ad Hoc Committee (the Ad Hoc Committee) was established 

to inquire into and report on the SALC Report. The scope of the work of the 

Ad  Hoc  Committee  was  initially  limited  to  the  report  of  the  SALC  on 

Surrogate  Motherhood.  Based  on,  inter  alia,  that  the  SALC  was 

inappropriately  constituted  in  terms of  gender  and  race at  the  time  of  the 

investigation, and that some of the recommendations were not in line with 

the  Constitution, and that the consultation process did not include a majority 

of the people, the Ad Hoc Committee widened the scope to include its own 

research. Protection of the surrogate mother was cited as a major concern 

due  to  the  possibility  of  exploitation  of  women,  in  particular  the  surrogate 

mother.11  In  1999,  when  the  Ad  Hoc  Committee  released  its  report,  it 

recommended,  inter  alia,  the  inclusion  of  unmarried  couples  and  single 

persons. The report went on to require that there be a report on the physical 

and  psychological  suitability  of  all  parties  involved  to  determine  whether 

they are fit and proper persons to enter into a surrogacy agreement. Of note, 

is that no reference was made to obtaining reports about children – either 

of the commissioning parent(s) or of the surrogate mother. 

When the report of the Ad Hoc Committee was tabled in parliament in 1999, 

the SALC had already commenced with a review of the  Child Care Act 74 

of  1983.12  The  Ad  Hoc  Committee  envisioned  having  a  single 

comprehensive  children's  statute.  The  recommendations  of  the  Ad  Hoc 

Committee  were  eventually  incorporated  –  with  some  changes  –  into  the 

Children's  Bill  as  a  chapter  on  surrogate  motherhood,  and  subsequently 

were enacted into law as Chapter 19 of the  Children's Act. 

As per Khampepe J in  AB v Minister of Social Development, "Chapter 19, 

spanning  sections  292  to  303  of  the   Children's  Act,  delineates  the 

procedural  and  substantive  boundaries  of  surrogate  motherhood 

agreements".13 These provisions deal with, among others, the requirement 

that the surrogate motherhood agreement must be in writing and confirmed 



9  

See the SALC  Report on Surrogate Motherhood. 

10  

See Schedule A appended to the SALC  Report on Surrogate Motherhood  162-183. 

11  

PMG 1999 https://pmg.org.za/committee-meeting/6785/. 

12  

SALC  Review of the Child Care Act.  

13  

 AB  para 39. 
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by the High Court;14 the consent of husband, wife or partner;15 the genetic 

origin  of  the  child;16  confirmation  by  the  court;17  the  effect  of  a  surrogate 

motherhood agreement on the status of a child;18 the issue of termination of 

a  surrogate  motherhood  agreement;19  the  effect  of  termination  of  a 

surrogate motherhood agreement;20 termination of pregnancy;21 prohibition 

of payment in relation to surrogacy;22 and the identity of the parties.23 Note 

that Chapter 19 does not refer to the requirements listed by the court in  Ex 

 Parte JCR  in relation to the best interest of the children who are already part 

of  the  family  units  –  of  either  the  surrogate  mother  or  the  commissioning 

parents,  in  part  because  the  children  involved  are  not  party  to  the 

agreement. 

 2.2  Requirements as per case law 

In jurisdictions that  support altruistic surrogacy,  such as South Africa,  the 

courts have been animated by the need to supplement existing regulations 

in  legislation  where  they  are  deemed  necessary.  Indeed,  pre-conception 

assessments of the fitness of the prospective surrogate and commissioning 

parents  have  become  accepted  in  many  jurisdictions  on  the  basis  of  the 

claim that such assessments protect the prospective child from abuse and 

exploitation and ensure that the child is raised in "conditions that serve their 

best interests".24 In South Africa, the legislature left a wide discretion to the 

presiding officers to make a determination as to whether or not the surrogate 

is a "suitable person"25 to act as such, including in relation to what evidence 

is  to  be  considered  to  make  such  a  determination.  Psychological 

assessment  of  the  proposed  surrogate  is  not  expressly  legislatively 



14  

Sections 292 and 296 of the  Children's Act.   

15  

Section 293 of the  Children's Act.  

16  

Section 294 of the  Children's Act.  

17  

Section 295 of the  Children's Act. Subs (e) goes on to state that: "A court may not 

confirm a surrogate motherhood agreement unless in general, having regard to the 

personal circumstances and family situations of all the parties concerned, but above 

all  the interests of the child that is to be born, the agreement should be confirmed" 

(emphasis added). 

18  

Section 297 of the  Children's Act.  

19  

Section 298 of the  Children's  Act.  

20  

Section 299 of the  Children's Act.  

21  

Section 300 of the  Children's Act.  

22  

Section 301 of the  Children's Act.  

23  

Section 302 of the  Children's Act.  

24  

University 

of 

Chicago 

Law 

School 

2019 

https://chicagounbound. 

uchicago.edu/ihrc/10 71.   

25  

Section 195(2)(c)(iii) of the  Children's Act.  
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mandated in South Africa, yet, as explained below, this has become practice 

in the screening process.26 

Case law on surrogacy seems to suggest that judges are at liberty to add to 

the  requirements  which  commissioning  parents  and  surrogate  mothers 

must comply with before the agreement can be confirmed by the court at 

will. For instance, Wepener J in  Ex Parte Applications for the confirmation 

 of Three Motherhood Agreements 27 remarked in passing:28 

As upper guardian one would expect to know in detail who the commissioning 

parents are, what their financial position is, what support systems, if any, they 

have in place, what their living conditions are and how the child will be taken 

care  of.  A  good  practice  is  also  found  regarding  adoptions  where  expert 

assessment reports from social workers are required and in practice a police 

clearance  is  obtained  in  order  to demonstrate  the  suitability  of  the  adoptive 

parents.  This  can  be  applied  to  the  commissioning  parents  with  very  good 

results.  An  expert  report  can  also  address  the  suitability  of  the  surrogate 

mother. 

To give direction on issues of surrogacy and to create some certainty, the 

Deputy Judge President of the Gauteng Division constituted a court with two 

judges  to  provide  guidelines  on  surrogacy  applications.29  The  court 

specified  a  number  of  requirements  that  applicants  in  a  surrogacy 

application must comply with.30 In relation to the best interests of the child, 

the court cautioned:31 

Thus  when  a  court  considers  the  question  of  the  best  interests  of  the  child 

care should be taken that the rights of the commissioning parents in terms of 

the  Bill  of  Rights  and  the  Promotion  of  Equality  and  Prevention  of  Unfair 

Discrimination Act, Act no 4 of 2000 are not violated by unnecessary invasion 

of  the  privacy  of  commissioning  parents  or  by  setting  the  bar  too  high  for 

parents  whose  only  option  is  to  have  a  child  by  way  of surrogacy.  This  will 

entail  a  value  judgment  by  the  court  taking  into  consideration  the 

circumstances of the particular case. 

The  court  further  indicated  that  judges  in  these  applications  must  guard 

against  subjective  influence  as  a  result  of  their  own  "individual 

idiosyncrasies", nor should they purport to or rely on what is perceived to be 

a dominant or prevailing view in society.32 Indeed, the court confirmed that 



26  

 Ex Parte WH paras 67 and 77.3. 

27  

 Ex Parte Applications for the Confirmation of Three Motherhood Agreements 2011 

6 SA 22 (GSJ) (hereafter  Three Motherhood Agreements). 

28  

 Three Motherhood Agreements  para 17. 

29  

See  Ex Parte WH para 9. 

30  

 Ex Parte WH paras 67 and 69. 

31  

 Ex Parte WH para 63. 

32  

 Ex Parte WH para 69. 
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the test in determining suitability of parents is objective.33 Commentary on 

that  case takes issue with the court's insufficient  scrutiny  of  the evidence 

before  it  which  undermines  the  need  for  strong  safeguards  against 

commercial surrogacy and international reproductive tourism.34 

The next milestone in the judicial development of guidelines for surrogacy 

applications  was  the  judgment  in   Ex  Parte  KAF   2.35  After  the  court 

expressed concerns about the suitability of an intended surrogate mother in 

 Ex Parte KAF  1  and dismissed their application,36 the same parties returned 

to  the  court  with  supplemented  papers  in   Ex  Parte  KAF  2.  Their 

supplemented papers did not only address the specific concerns raised, but 

also  made  recommendations  regarding  how  the  suitability  of  an  intended 

surrogate mother should in general be assessed. This was based on a joint 

expert  opinion  by  three  psychologists,  who  formulated  and  provided 

reasons  for  eight  criteria  for a  suitable  surrogate mother.  The  court  in   Ex 

 Parte  KAF   2   effectively  adopted  the  criteria  suggested  by  the 

psychologists,37  and  in  the  particular  case  ruled  that  based  on  the 

supplemented  papers  it  was  satisfied  with  the  suitability  of  the  intended 

surrogate mother. 

Important for current purposes, one of the criteria laid down in  Ex Parte KAF 

 2  was that the intended surrogate mother must be emotionally available for 

her  own  child  or  children,  which  includes  her  readiness  to  discuss  the 

surrogate pregnancy with her child or children, depending on their ages and 

levels  of  comprehension.38  This,  we  suggest,  is  clearly  motivated  by  a 

concern  for  the  well-being  of  the  surrogate  mother's  child  or  children. 

However, as we highlight in more detail below, the court in   Ex Parte JCR 

made no reference to either  Ex Parte KAF  2 or the criteria enunciated in  Ex 

 Parte KAF  2. It appears that this precedent was simply ignored or at best 

was an oversight. 

As  we  can  see  from  the  above,  the  parties  under  scrutiny  in  surrogacy 

applications have always been both the prospective commissioning parents 

and the prospective surrogate mother. The scrutiny they are subjected to is 

with a view to ascertaining if it is in the best interest of the child yet to be 

born that the child be carried by the prospective surrogate mother and be 



33  

Pillay and Zaal 2013  SALJ  480. 

34  

Bonthuys and Broeders 2013  SALJ  495. 

35  

 Ex Parte KAF 2019 2 SA 510 (GJ) (hereafter  Ex Parte KAF 2). 

36  

 Ex Parte KAF (14341/17) 2017 ZAGPJHC 227 (10 August 2017). Also see Thaldar 

2018  SAJBL  35. 

37  

Thaldar 2019  SAJBL  66. 

38  

 Ex  Parte KAF 2 para 29.6. 
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raised by the prospective commissioning parents. However, the court in  Ex 

 Parte JCR  has added another layer by making it a requirement that before 

a court can confirm any surrogate agreement, there must be a report from 

a clinical psychologist placed before the court indicating that he or she has 

consulted with the existing children of the commissioning parents and of the 

surrogate.39  The  judgment,  and  the  rationale  behind  this  finding,  are 

discussed below. 

3  Facts and judgment in  Ex Parte JCR 

 Ex  Parte  JCR   was  an  application  for  the  confirmation  of  a  surrogate 

motherhood  agreement.  It  was  brought  by  four  applicants:  the  first,  a 

woman, "JCR", who was permanently and irreversibly infertile;40 the second, 

her husband; the third, the intended surrogate mother; and the fourth, the 

intended surrogate mother's husband.41 Interestingly, this was not the first 

application  brought  by  these  same  parties;  the  applicants  had  previously 

entered  into  a  surrogate  motherhood  agreement,  duly  confirmed  by  the 

court in 2020.42 A child was born of that surrogacy arrangement in 2021.43 

Following  this  successful  surrogate  motherhood  agreement,  the 

commissioning parents, intending to have a second child through surrogacy, 

approached the same surrogate mother.44 

On assessing the parties'  Ex Parte application, the court was satisfied that 

the commissioning parents had been in a committed relationship since 2001 

and were financially stable.45 In evaluating their suitability as parents,  the 

court  noted  that  the  couple's  child  born  of  the  previous  surrogacy 

arrangement  was  at  that  point  10  months  old.46  The  court  found  that  the 

family functioned as a stable family unit in every respect, and was satisfied 

that  the  commissioning  parents  would  provide  for  any  prospective  child 

financially, emotionally and physically.47 Thus, the court was convinced that 

any  child  born  of  the  surrogacy  arrangement  would  have  his  or  her  best 

interests catered for.48 



39  

 Ex Parte JCR para 36. 

40  

 Ex Parte JCR para 10. 

41  

 Ex Parte JCR para 14. 

42  

 Ex Parte JCR para 11. 

43  

 Ex Parte JCR para 11. 

44  

 Ex Parte JCR para 12. 

45  

 Ex Parte JCR para 13. 

46  

 Ex Parte JCR para 13. 

47  

 Ex Parte JCR para 13. 

48  

 Ex Parte JCR para 13. 
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The intended surrogate mother was a married woman with two children of 

her  own;  they  were  aged  7  and  10  years  old.49  The  intended  surrogate 

mother had acted as a surrogate mother on three previous occasions, and 

this  application  was  her  fourth.50  She  had  undergone  four  caesarean 

sections  and  had  delivered  the  commissioning  parents'  child  six  months 

prior to the filing of the current application.51 The intended surrogate mother 

had successfully delivered three healthy children and had experienced one 

miscarriage in a three-year period.52 However, the judge was not satisfied 

with the medical and psychological report submitted to the court and raised 

concern about the physical effects of multiple pregnancies on the intended 

surrogate  mother's  body,  given  the  frequency  of  her  pregnancies.53  The 

court  also  questioned  what  psychological  effects  the  intended  surrogate 

mother's  children  could  suffer  as  a  result  of  their  mother  acting  as  a 

surrogate  mother  –  since  they  would  witness  her  pregnancy  but  not 

thereafter  welcome  a  baby  into  their  family.54  The  court  sought  to 

ascertain:55 

[H]ow  healthy,  psychologically,  is  it  for  children  of  surrogates  to  go  through 

this process, and what procedures are put in place for preparing them for this 

process?  Should  a  mechanism  be  put  in  place  for  children  of  surrogate 

parents to receive the necessary counselling and therapy to prepare them for 

the inevitable process that follows? 

The court was mindful that the commissioning parents' child was currently 

too  young  to  understand  the  surrogacy  process.  Nevertheless,  the  court 

questioned  whether  children  of  commissioning  parents  are  adequately 

prepared for the arrival of a new baby.56 As a result, the court did not confirm 

the  surrogacy  arrangement  and  instead  requested  that  the  intended 

surrogate mother undergo additional psychological and medical evaluations 

to 

be 

conducted 

by 

a 

clinical 

psychologist 

and 

an 

obstetrician/gynaecologist,  in  order  to  specifically  assess  her  suitability  to 

act as a surrogate for a fourth time.57 Furthermore, the intended surrogate 

mother's children were required to undergo a psychological assessment to 



49  

 Ex Parte JCR para 14. 

50  

 Ex Parte JCR para 14. 

51  

 Ex Parte JCR para 16. 

52  

 Ex Parte JCR para 16. 

53  

 Ex Parte JCR para 16.2. 

54  

 Ex Parte JCR para 16. 

55  

 Ex Parte JCR para 17. 

56  

 Ex Parte JCR para 18. 

57  

 Ex Parte JCR para 19. 
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ascertain  the  effects  of  their  mother's  pregnancies  on  their  psychological 

well-being.58 

After  considering  the  additional  medical  and  psychological  reports 

submitted  to  the  court,  the  court  was  satisfied  that  these  detailed 

assessments  revealed  that  the  intended  surrogate  mother  was  indeed 

suitable  both  physically59  and  emotionally60  to  again  act  as  a  surrogate 

mother. The psychological assessment of the intended surrogate mother's 

minor children revealed that the children "have a good understanding of the 

process of surrogacy"61 and were found to be supportive of their mother's 

decision to assist other couples to have children.62 Accordingly, based on 

the supplementary papers placed before the court, the court confirmed the 

surrogate motherhood agreement.63 

Importantly,  the  judgment  in   Ex  Parte  JCR   has  ramifications  for  all 

subsequent surrogacy applications. The court observed that while section 

295 of the  Children's Act requires courts to consider the best interests of the 

child to be born of the surrogacy arrangement, the  Children's Act makes no 

specific mention of the best interests of the existing children – the intended 

surrogate mother's children or those of the commissioning parents.64 

The  Centre  for  Child  Law,  as   amicus  curiae,  submitted  –  without  any 

evidence  in  support  –  that  the  psychological  assessment  of  the  intended 

surrogate  mother's  minor  children  advanced  the  rights  of  these  children. 

Building  on  this  submission,  the  Centre  further  submitted  that  it  was  "an 

oversight that the legislature did not specifically provide for the best interests 

of  [the  surrogate's]  children"65  to  be  considered  in  the  approval  of  a 

surrogate motherhood agreement. As the upper guardian of all children, the 

court has the authority to request any relevant information in protecting the 

interests  of  all  children  affected  by  the  surrogacy  arrangement.66  The 

 amicus  curiae  therefore  proposed  that  the  effect  of  the  surrogacy  on  the 

intended surrogate mother's children should as a general rule be submitted 

to  the  court  whenever  a  court  considers  surrogate  motherhood 
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agreements.67 The court held that the assessment of the intended surrogate 

mother's  children  highlighted  the  importance  of  adequately  preparing  an 

intended surrogate mother's children for the pregnancy and the eventuality 

that the child born will not be a member of their family.68 

Shockingly, however, the judgment makes no mention of  Ex Parte KAF  2 or 

the  criteria  enunciated  in   Ex  Parte  KAF   2.   Before  giving  credence  to 

arguments about "an oversight [of] the legislature" – which is a strong claim 

– it would have appropriate to consider all applicable case law, including  Ex 

 Parte KAF  2. The  Ex Parte KAF  2 criterion that a surrogate mother must be 

emotionally available  to her children directly speaks to the concern about 

preparing  these  children  for  their  mother's  surrogate  pregnancy.  Yet,  by 

ignoring  Ex Parte KAF  2, the oversight seems to be with the court and the 

Centre – not with the legislature. 

Convinced by the Centre's submissions, the court proceeded to lay down 

additional guidelines for courts seized with applications to confirm surrogacy 

arrangements. According to the judgment in  Ex Parte JCR, the court must 

give special attention to the existing children of commissioning parents and 

those  of  the  intended  surrogate  mother.69  The  court  must  also  require  a 

thorough  medical  assessment  of  the  intended  surrogate  mother.70  These 

guidelines  supplement  those  already  in  place  for  the  confirmation  of 

surrogacy  agreements.     With  relation  to  the  existing  children,  the  new 

requirements were formulated as follows by the court:71 

36.1  

that a clinical psychologist has consulted with the child(ren) of the 

commissioning parents to: 

36.1.1 

prepare the child(ren) for the surrogacy and the outcome; 

36.1.2 

to  make  any  recommendation  that  is  in  the  interests  of  the     

child(ren) including whether they may need further therapy; 

36.1.3  

report  on  the  effect  that  any  previous  surrogacy  has  had  on      

the children; 

36.2  

that a clinical psychologist has consulted with the child(ren) of the 

surrogate parents to: 

36.2.1 

prepare  the  child(ren)  for  the  surrogate's  pregnancy  and  the 

outcome; 

36.2.2 

to make any recommendation that is in the interests of the child(ren) 

including whether they may need further therapy; 

36.2.3 

report on the effect that any previous surrogacy has had on the  

children. 
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In  the  following  sections,  we  analyse  this  judgment.  Our  analysis 

commences with a discussion of the (mis)interpretation of the all-important 

best interests of the child principle, and then proceeds to the violations of 

the parents' rights. 

4   The best interests of the child 

The mandating of psychological evaluation of the families' existing children 

unmasks the court's potential heteronormative bias made most evident in 

its doubting of the fitness of surrogate parents or commissioning parents to 

parent   existing   children  well  enough  to  prepare  them  for  the  surrogacy 

process.72  Implicit  in  the  court's  finding  is  the  idea  that  surrogacy  is  so 

"other"  and  foreign,  that  intervention  by  a  healthcare  professional  is 

necessary. As Nejaime, Siegel and Barak-Erez identify, this kind of thinking 

is often at the root of how surrogacy is regulated:73 

The  fact  that  a  woman  deliberately  gestates  a  child  she  does  not  intend  to 

raise creates unease, as it so fundamentally violates the role-expectations for 

pregnant women, who are understood to have duties as mothers. 

The duty of mothers or parents to emotionally prepare their existing children 

for  possible  changes  in  their  family  structure  under  the   Ex  Parte  JCR 

requirements,  would  become  subject  to psychological  scrutiny  by  experts 

and judicial regulation in surrogacy cases. The justification proffered in the 

judgment for this expansion, as we elaborate below, is inappropriate, and is 

not clearly linked to existing legal standards (domestic or international).   

In our  view,  the  finding  of  the  court  in   Ex  Parte  JCR   is misdirected  for  at 

least two reasons: (i) it is founded on a fundamental misunderstanding of 

the  best  interests  of  the  child  principle  –  specifically  insofar  as  it 

conceptually equates a requirement that  may  benefit the child's interests to 

one that  is in the best in the interests of the child; (ii) it presumes, without 

evidence, that psychological evaluation is in the best interests of the existing 

children  of  the  intended  surrogate  mother  and  commissioning  parent(s). 

Each of these arguments are expanded upon below. 
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 4.1  The  fundamental  misunderstanding  of  the  best  interests 


principle 

The principle and right provided for in section 28(2) of the  Constitution that 

in  all  matters  concerning  children,  the  best  interests  of  the  child  are 

paramount, has seen a number of uses in our courts. Since it was first used 

for determining custody in divorce proceedings,74 reference to it has been 

made in cases concerning a child's legal parentage,75 adoption,76 and the 

sentencing of minors.77 As compared to these other contexts where the best 

interests  principle  has  been  applied,  surrogacy  is  unique  in  that  it  entails 

considering  the  best  interests  of  a  child  that  does  not  yet  exist  (the 

prospective  child).  Accordingly,  what  is  being  determined  in  surrogacy 

applications is not which of a number of factual scenarios would be best for 

an existing child to live in, but rather whether it is in the best interests of the 

prospective  child  to  be  born,  via  surrogacy,  and  raised  by  the 

commissioning parents. 

As alluded to earlier in this article, there are no hard and fast rules about 

how this determination is made, leaving much at the discretion of the court. 

Given  the  extraordinary  power  afforded  to  courts  by  virtue  of  the  best 

interests of the child principle, it has been commonly remarked by our courts 

how it is important that this power be exercised in a circumscribed manner. 

For instance, in its discussion of the best interests of the child principle, the 

court  in   Ex  Parte  WH  stated  that  this  principle  must  be  given  application 

through  a  flexible  inquiry,  in  terms  of  which  "individual  circumstances  will 

determine the best interests of the child".78 The flexible inquiry called for by 

Kollapen  J  and  Tolmay  J  in  their  joint  judgment  requires  that  judges 

approach each case with an open mind rather than apply a strict set of rules. 

However, the judges also caution against the use of this discretion held by 

judges as a means to impose their own personal views under the guise of 

sound legal principles. A similar concern was raised by the Constitutional 

Court  in   Minister  for  Welfare  and  Population  Development  v  Fitzpatrick, 

where Goldstone J noted that the indeterminate nature of the best interests 

of the child principle has led to its application often devolving into a moral 

issue, and the perceived majority view of society is oft erroneously taken to 
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be equal to the child's best interests.79 An illustration of this emerges from 

the case of  Ex Parte WH, where in discussing the significance of surrogacy 

being accessible to same-sex couples, the judges remarked on the need to 

avoid  discriminatory  practices  by  excluding  from  parenthood  family  forms 

that  would  deprive  the  child  of  one  parent  (i.e.  a  mother  or  a  father).80 

Commenting  on  how  same-sex  couples  having  children  is  commonly 

objected to because the child will not have a parent of a particular gender, 

the court stated:81 

Many  children  grow  up  without  a  father  or  mother  and  the  court  should 

safeguard  that  it  does  not  try  to  create  a  utopia  for  children  born  from 

surrogacy that is far removed from the social reality of society. 

This remark elucidates a very important dimension that must be considered 

when determining the best interests of the child. This principle must not be 

applied in a way in which there are barriers to surrogacy for all – except for 

those  who  can  provide  a  heteronormatively  idealistic  environment  for  the 

prospective child. This is supported by the Constitutional Court's statement 

in  AD v DW:82 

[c]hild law is an area that abhors maximalist legal propositions that preclude 

or  diminish  the  possibilities  of  looking  at  and  evaluating  the  specific 

circumstances of the case. 

In considering what is in the best interests of a prospective child, one must 

be cognisant of the present realities of society and the ever changing family 

form, so as not to unfairly limit the autonomy of those capable of providing 

what  is  likely  to  be  a  healthy  upbringing,  simply  because  it  will  be  in 

circumstances that differ from the traditional nuclear family. Put differently, 

it is not the case that simply because a specific set of circumstances   may 

be better for a child, such circumstances are what the best interests of the 

child  require. This is illustrated with reference to case law on the sentencing 

of minors. While it would, without doubt, always advance the interests of a 

child offender not to be sentenced to jail, as Cameron J points out:83 

The  constitutional  injunction  that '[a] child's  best  interests  are  of  paramount 

importance  in every matter concerning the child'  does not preclude sending 

child offenders to jail. 
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Similarly, in the context of surrogacy, although a particular course of action 

 may benefit the interests of a child, it does not automatically follow that the 

best interests of the child principle  requires that course of action. A number 

of relevant considerations must be taken into account. And what is primarily 

relevant  in  the  case  of  surrogacy  is  whether  or  not  the  prospective  child 

would  be capable of  having an upbringing that  is comparable  to what  we 

deem  acceptable  for  all  children  in  society.  What  this  usually  entails,  as 

elucidated  by  Thaldar  and  Shozi  with  reference  to  the    judgment  in   AB  v 

 Minister of Social Development,84 is that:85 

The  scope  of  possible  reproductive  decisions  that  prospective  parents  may 

take, at least in the context of artificial reproduction, should be legally limited 

to exclude [only those] decisions that will cause harm to the prospective child. 

Framing the best interests of the child principle in these terms is necessary 

to show due respect for the fundamental freedoms of those who intend to 

have children via surrogacy. 

The dangers of the arbitrary application of the best interests principle is that 

if  left  unchecked  it  can  be  used  as  a  basis  for  biased  and  discriminatory 

policies, such as the exclusion of certain societal groups or the prohibition 

of  legitimate  medical  treatments  for  infertility.86  As  alluded  to  above,  the 

effective  application  of  the  best  interests  of  the  child  principle  requires  a 

thorough  investigation  of  the  relevant  facts  and  evidence  regarding  the 

impact  of  a  particular  state  action  on  child  welfare.  This  simply  did  not 

happen  in   Ex  Parte  JCR.  In  this  case  the  court  had  no  regard  for  the 

evidence (or lack thereof) before it and, what is more, imposed a maximalist 

legal  standard  for  all  surrogacy  applications  for  no  other  reason  than  the 

fact that it was aligned with its own utopic  ideal for the children of surrogate 

mothers.  This  was  an   ideal  rooted  in  the prejudicial  view of  surrogacy  as 

"other"  or  foreign,  and  thus  requiring  intervention  by  professional 

psychologists.  That  this  was  regarded  by  the  court  as  something  that 

"advanced the best interests of the children",87 does not mean that it is what 

the best interests of the child principle requires. 

 4.2   Is psychological examination really in the child's best interests? 

The  court  in   Ex  Parte  JCR,  so  taken  by  its  imaginings  of  the  value  of 

psychological examination of the existing children of the intended surrogate 
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mother  and  commissioning  parents,  fully  acknowledges  that  the  best 

interests of siblings are not provided for,88 but asserts that this is a lacuna 

in the law.89 But is this really a lacuna? Or is there a good reason why the 

current  legal  framework  has  specifically  excluded  the  existing  children  of 

intended  surrogate  mothers  and  commissioning  parents  from  being 

subjected to scrutiny as part of judicial proceedings? 

One  obvious  reason  for  this,  which  the  court  in   Ex  Parte  JCR   failed  to 

consider, is that there are several good reasons not to subject children to 

psychological  assessment,  unless  this  is  absolutely  necessary.  Here  we 

discuss just two. First is the impact of the psychological assessment  on the 

 child.  A  psychological  assessment  is  no  minor  inconvenience  –  it  is  an 

intrusion into the private thoughts of the child by a person who is a stranger 

to  them.  It  is  worth  reflecting  on  the  impact  of  this  on  the  child.  In  the 

literature on the impact of psychological evaluation on children in family law 

matters,  serious  concerns  have  been  raised  about  the  potential  adverse 

effects of these assessments  on children.90 Serious questions have been 

raised  about  the  scientific  veracity  of  psychological  assessments  of 

children,91 especially in light of the lack of scientific literature to support the 

idea  that  these  kinds  of  evaluations  are  actually  beneficial  to  children.92 

Turkat argues that the psychological assessment of children may in fact be 

detrimental by pointing to,  inter alia, (i) the number of claims that have been 

made by past participants that they were a negative experience, and (ii) the 

financial burden of these evaluations on the families, and how this burden 

potentially  sets  back  the  child's  interests  by  diminishing  the  parent's 

financial  resources.93  In  one  study  where  professionals  in  this  area  were 

asked to express their views on the impact of the interviews on children, it 

is noted that:94 

[a]  number  of  participants  expressed  concern  that  the  interview  has  the 

potential for doing harm, either because the interviews themselves might be 

traumatic or as a result of the interview's consequences. 

This  is  not  to  say  that  say  that  psychological  examination  of  children  is 

necessarily harmful. Indeed, the literature in this area is still contested.95 But 

the  fact  that  serious  concerns  have  been  raised  about  this  is  enough  to 
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illustrate that a material risk of harm exists. This risk is a sufficiently good 

reason not to subject the existing children of an intended surrogate mother 

and commissioning parent(s) to psychological evaluation, without evidence 

that  doing  so  is  absolutely  necessary.  It  is  beyond  doubt  that  shielding 

children from unnecessary harm is in their best interests. 

The  second  reason  not  to  subject  children  to  non-essential psychological 

assessment  is  the  potential  impact  of  the  assessment  on  the  child's 

relationship with their parent(s). The child is subjected to personal questions 

by a psychologist in a context  where considerable  power is placed in  the 

psychologist's  hands  –  something  which  a  child  may  well  be  aware  of. 

Concerns  have  been  raised  in  the  literature  that  placing  children  in  a 

position where they can set back their parent's interests with their utterances 

in family law matters can contribute to a form of parental alienation.96 Such 

a  concern  is  especially  pronounced  in  the  context  of  surrogacy,  since 

children  can,  with  a  single  utterance,  cause  their  parents  significant 

emotional duress and financial loss. 

The ramifications of putting children in a position where they can confound 

their  parent's  reproductive  aspirations  can  be  better  understood  by 

considering  the  following  hypothetical  scenario:  Child  A,  an  only  child, 

learns that her mother intends to try and have a child via surrogacy. Child 

A's parents explain to her that they have wanted to have a second child for 

a long time but her mother is unable to carry another child the way she did 

Child A, and so they need to make use of a surrogate. During this process, 

Child A is also informed by her parents that someone will talk to her to make 

sure she understands everything and is okay with it. Child A is thrilled at the 

prospect  of  having  a  sibling.  But  Child  A  is  also  very  intelligent  and 

understands  that  this process may hinge on  her  approval.  Child  A  insists 

that  her parents  take her  on  a  trip  to  Disneyland,  or  else  she  "will  not  let 

them have a baby". As parents should, Child A's mother and father refuse 

to capitulate to the demands of their child, as their family cannot afford this 

trip. But Child A is too young to understand this and follows through on her 

threat.  During  her  conversation  with  the  clinical  psychologist,  Child  A 

vociferously  and  unequivocally  identifies  her  resistance  to  the  idea  of 

surrogacy.  Interpreting  this  as  the  child  not  being  prepared  for  the 

surrogacy, the clinical psychologist does not recommend the approval of the 

application,  and  ultimately  the  court  rejects  it.  Subsequently,  Child  A  and 

her  parent's  relationship  is  adversely  affected  because  the  parents  have 
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been denied the second child they so desperately wanted, and have lost all 

the tens of thousands of Rand the surrogacy application cost them. 

This hypothetical scenario illustrates how it is clearly not in the best interests 

of children that they be placed in a potentially adversarial position in relation 

to the interests of their parents. This is especially in circumstances where 

the  children  are  left  to  deal  with  the  fallout  of  being  the  reason  that  their 

parent(s) reproductive ambitions fail to materialise, so causing them to incur 

unnecessary losses. 

In conclusion, there is nothing odd about the fact that existing children are 

not made central to matters in surrogacy confirmation proceedings, in light 

of  the  reality  that  there  is  no  factual  basis  to  support  this.  The  court's 

assertion that there is something missing in the research of the International 

Social Service insofar as, "they do not address the issues facing children of 

either the commissioning or surrogate parents" fails to consider the fact that 

there  is no  evidence  that  any  serious  issues  exist.97  Nor  does  it  consider 

that  serious  risks  arise  when  subjecting  children  to  unnecessary 

psychological examination. Thus, to make a requirement of it would fail to 

align  with  the  requirement  that  what  is  in  the  best  interests  of  the  child 

should be determined by individual circumstances.98 The court's own report 

illustrates  this,  and  yet  the  court  felt  justified  in  mandating  psychological 

examinations  of  existing  children  for  no  other  reason  than  that  the  court 

 imagined  a  risk  of  psychological  harm,  and  took  the  position  that  it  was 

acting in  the best  interests  of  these children. Now,  the welfare of existing 

intended  surrogate  mothers  and  commissioning  parents  is  at  risk,  solely 

because the court in  Ex Parte JCR  failed to imagine that the requirement it 

was imposing may have unintended pernicious effects. 

As  we  have  outlined  in  the  preceding  section,  while  the  requirement  for 

psychological  assessment  of  existing  children  might  be  described  as 

 potentially benefitting the interests of these children, it is not the case that 

their  best  interests   require  it.  Indeed,  the  opposite  may  be  true.  That  the 

best interests of the child is determined based on imagination rather than 

evidence is unacceptable. 
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 4.3  Conclusion on the best interests of the child – a prejudiced view 

 of surrogacy and the parties to it 

In reaching its conclusion regarding the best interests of the child, the court 

in  Ex Parte JCR stated:99 

A  court  should  never  lose  sight  of  the  fact  that  sections  295(c)(vi)  and  (vii) 

provide  as  follows:  '295  A  court  may  not  confirm  a  surrogate  motherhood 

agreement  unless  …  (vii)  has  a  living  child  of  her  own.'  The  question  is 

therefore, what of the interests of this child? How does a surrogate pregnancy 

affect  the  surrogate  mother's  own  child/children  –  this  bearing  in  mind  that 

they watch her pregnancy for 9 months, they know she is carrying a child, they 

see her going to hospital to deliver the baby (and she may be away from them 

for a period after giving birth) and then she comes back home without a baby 

in  her  arms.  Is  it  important  that  the  interests  of  these  children  be  protected 

and, if so, how does a court do that? 

With  this  reasoning  in  mind,  the  court  expressed  its  concern  about  the 

psychological effects of surrogacy on the children of the intended surrogate 

mother and commissioning parents. However, it is worth noting that nothing 

in the facts before it gave the court reason to be concerned about the well-

being of the children concerned.100 And yet, rather than trust the third and 

fourth applicants as competent parents to properly prepare their children for 

the surrogacy, the court saw fit to order a psychological evaluation of their 

children.101 

In the words of the court-appointed psychologist in her report, the children 

of the surrogate mother were "well informed about the surrogacies and they 

are  proud  of  the  fact  that  their  mother  assists  other  couples  in  becoming 

families".102 One might expect that this would have persuaded the court that 

its concerns were unfounded, and that it would be satisfied that parents like 

the third and fourth applicants were perfectly capable of performing their job 

as parents in protecting the psychological well-being of their children. Not 

so.  Despite  this  positive  report,  the  court  takes  the  view  that  the  report 

highlighted  "the  importance  of  the  fact  that  the  children  of  the  surrogate 

need to be prepared for her pregnancy" – ostensibly applying the same view 

to the children of the commissioning parent.103 While it is true that children 

should be prepared for a surrogate pregnancy, what the report does not do 

is highlight that the intervention of a psychologists is necessary for this to 

occur.  Quite  the  opposite  in  fact  –  it  shows  that  the  intended  surrogate 
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mother, the commissioning parents and their families were perfectly capable 

of preparing their children for the surrogacy process. Yet, perplexingly, the 

court concludes that psychological evaluation of the existing children of the 

surrogate and the commissioning parent is necessary because it:104 

would go a long way to alleviating any possible anxiety that may come with 

the process and prepare the child/children for the pregnancy, confinement of 

their mother and the fact that the child that is born will not be part of their own 

family. 

It is again worth emphasising that the court had no facts before it to suggest 

that the children in question had any such anxiety, nor that a psychological 

evaluation  (or  intervention  of  sorts)  was  necessary  to  alleviate  it.  Indeed, 

the  report  of  the  psychologist  showed  that  the  parents  of  the  existing 

children  had  been  perfectly  capable  of  dealing  with  any  such  anxieties. 

Nevertheless, the court disregarded all this and concluded that "it is in the 

best  interests  of  that  child(ren)  for  purposes  of  confirmation  of  the 

agreement  that  they  be  assessed".105  The  court's  reasoning  is  based  on 

nothing more than prejudice – negative assumptions about surrogacy and 

the parenting ability of the parties involved. 


5  Equality and dignity

As  discussed  in  section  4  above,  the  courts  are  required  to  advance  the 

spirit  and  the  objectives  of  Chapter  19  of  the   Children's  Act 106  without 

creating  or  placing  additional  obstacles  in  the  path  of  litigants  who  seek 

relief as identified earlier.107 In 2010, with the enactment of Chapter 19 of 

the   Children's  Act,  the  previous  legal  position  relating  to  surrogacy  was 

radically altered. Prior to the commencement of these provisions of the Act, 

commissioning  persons  in  a  surrogacy  relationship  had  to  adopt  the 

artificially  conceived  child.108  With  justification,  the  legislature  sought  to 

ensure that there was a legitimate government purpose served by regulating 

surrogacy, while not regulating natural reproduction, in order to protect the 

child  and  to  prevent  the  exploitation  of  the  parties  to  the  contract.  The 

statutory scheme provided by Chapter 19 of the  Children's Act created legal 

certainty for all parties involved and appeared to allay concerns about the 

possible exploitation of women.109 To further this aim, Chapter 19 imposes 
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restrictions on commissioning parent/s which are obviously not imposed on 

parents who do not need to resort to MAR to have a child. Care should be 

taken that the rights of the commissioning parents are not violated by setting 

the  bar  too  high  for  them  where  their  only  option  to  have  a  biologically 

related  child  is  by  way  of  surrogacy.110  With  this  in  mind,  our  second 

argument  relates  to  the  violation  of  the  rights  to  equality  of  the 

commissioning parents through the imposition of maximalist requirements, 

such as psychological assessments of their existing children.111 

The  courts  should  not  place  an  unjustifiable  burden  on  commissioning 

parents  by  imposing  unreasonable  requirements  on  them,  which  do  not 

exist outside the context of surrogacy. Such restrictions would constitute an 

infringement  of  the  commissioning  parents'  right  to  equality.112  The 

commissioning  mother  involved  in  a  surrogate  motherhood  contract  is 

unable  to  conceive  or  to  carry  a  pregnancy  to  term:  this  infertility  is 

permanent and irreversible. 113 It should be borne in mind that the effects of 

an  inability  to  have  a  child  may  be  devastating,114  especially  for  those 

women (or gay men) who are physically or medically unable to conceive or 

gestate a foetus to term, or to deliver a healthy baby. 

For infertile women who desire a child, the psychological harm of infertility 

may  result  in  severe  depression  equivalent  to  that  suffered  by  those 

diagnosed with terminal cancer.115 The psychological trauma experienced 

by all infertile people is further exacerbated by a sense of social stigma.116 

Moreover,  for  women,  infertility  issues  are  increasingly  recognised 

internationally  as  constituting  a  disability.117  The  state  should  avoid 

obstructing decisions that such commissioning parent/s take to mitigate the 

socio-psychological harm of  infertility, including reproductive decisions on 

how to have a child with the use of modern reproductive technologies and/or 

a surrogate mother.118 Scant and inadequate regard has been paid to how 
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the  freedom  to  form  a  family  is  inextricably  linked  to  the  attainment  of 

equality for infertile persons who may be able to form families by artificial 

means,119  and  which  is  particularly  relevant  in  the  context  of  women's 

lives.120 An important milestone for infertile people was the recent decision 

in  Surrogacy Advisory Group v Minister of Health, where the court held that 

infertility  is  a  disability,121  and  that  discrimination  based  on  infertility  is 

therefore presumed to be unfair. 

The Constitutional Court has held that constitutional rights are interrelated 

and  interdependent,  forming  a  single  constitutional  value  system.122  The 

rights to equality of the commissioning parents are linked to their dignity123 

since  the  equality  clause  cannot  be  interpreted  in  isolation  from  the 

constitutional  values  of  equality  and  dignity.124  Furthermore,  the  right  to 

family life is not a coincidental consequence of human dignity, but a core 

ingredient of it,125 since the right to dignity recognises the inherent value of 

the  choices  made  by  all  members  of  society.126  Thus  the  Constitutional 

Court has linked the ability to make autonomous decisions with the right to 

dignity, which includes the right-bearer's entitlement to make choices and 

to take decisions that affect his or her life.127 

In   Ex  Parte  JCR,  there  is  a  clear  differentiation  in  the  requirements 

demanded of the commissioning parents and those of parents where a new 

sibling is to be born by natural reproduction. Because the commissioning 

parents are often infertile128 and hence suffer from a disability, they qualify 

under  one  of  the  listed  grounds  in  section  9(3)  of  the  Constitution.  Thus, 

whoever  wishes  to  support  the  new  requirements  introduced  in   Ex  Parte 

 JCR  bears the onus to rebut the presumption of "unfairness" by establishing 
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that the discrimination is "fair".129 In considering whether this discrimination 

is fair or unfair,130 the court should consider the position of the parties to the 

surrogate  motherhood  contract, whether  the  discrimination  occurs  on  a 

listed or unlisted ground, and whether they have suffered in the past from 

unfair  discrimination.  In  this  case,  the  discriminatory  new  requirements 

imposed by the court in  Ex Parte JCR  have a powerful stigmatising effect 

on  the  affected  group,  by  implying  that  commissioning  parents  and 

surrogate mothers and their spouses or partners are incapable of preparing 

their existing children for the intended surrogate motherhood. It contributes 

to the "othering" of infertile people, rather than bringing them into the social 

fold.  The  court  should  also  consider  the  nature  of  the  discriminatory 

provision and its purpose. This requires the court to consider whether the 

discriminatory  provision  seeks  to  achieve  a  legitimate  purpose.  As 

discussed  in  section  4  above,  we  suggest  that  this  differentiation  is  ill-

advised, and it not only does not serve the best interests of the child, but 

also places further unreasonable barriers in the path of infertile persons who 

are  struggling  legitimately  to  form  a  family.  Accordingly,  the  new 

requirements  imposed  by  the  court  in   Ex  Parte  JCR   unfairly  discriminate 

against commissioning parents and cannot be justified. 

6  Access 

to 

reproductive 


healthcare 

services, 

reproductive autonomy, and privacy 

South  Africa  follows  a  rights-based  approach,  which  strongly  supports 

access  to  reproductive  healthcare  services.131  In   Certification  of  the 

 Constitution  of  the  Republic  of  South Africa,  1996,132  it  was  held  that  the 

right  of  access  to  healthcare  services  has  both  a  positive  component  (in 

subsection  27(2)  of  the   Constitution)  and  a  negative  component  (in 

subsection 27(1)(a) of the  Constitution).133 The positive component places 

a duty on the state to take measures to promote access to healthcare, while 

the negative component places a duty on the state to refrain from limiting 

access  to  healthcare.134  While  the  state's  positive  duty  to  "achieve  the 

progressive  realisation"  of  access  to  healthcare  is  qualified  by  "within 

available resources", the state's negative duty is not similarly qualified. What 
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is  relevant  for  our  present  purposes,  is  subsection  27(1)( a)  of  the 

 Constitution,  which  places  a   negative  duty  on  the  state  to  refrain  from 

limiting access to healthcare services. 

This negative right against the state – that the state should not hinder one's 

access to reproductive healthcare services – links closely with the right to 

make  decisions  concerning  reproduction,  which  is  protected  in  section 

12(2)(a) of the  Constitution. While the latter right embraces in its ambit the 

right  to  procreate  by  way  of  entering  into  a  surrogate  motherhood 

agreement,  the  former  right  demands  that  access  to  healthcare  services 

should not be hindered. Moreover, these rights also link closely with the right 

to privacy, protected in section 14 of the  Constitution. In the recent judgment 

in  Surrogacy Advisory Group, the court held:135 

The decision of people in a relationship to conceive a child through artificial 

fertilisation is within the truly person realm. It is close to the core of privacy, 

the most protected end of the continuum. 

Accordingly, when these three sections (12, 14 and 27) are read together, 

we suggest that the  Constitution provides a solid basis for a right to form a 

family using reproductive healthcare services,  and not  to be prevented in 

that pursuit. 

The new requirements imposed by  Ex Parte JCR  limit this right in two ways: 

First, and most importantly, it gives parents' existing children the power to 

obstruct  their  parents  in  the  exercise  of  their  right  to  build  their  families. 

Although the court in  Ex Parte JCR did not describe what the exact weight 

of the child's psychological evaluation should be in its decision to confirm 

the surrogate motherhood agreement or not, presumably the evaluation is 

not  just a financially costly tick-box exercise,  and has the potential to  – if 

anything less than positive – derail the confirmation application of the entire 

surrogate  motherhood  agreement.  As  we  have  discussed  above,  this 

effectively  gives  parents'  existing  children  power  over  their  parents' 

reproductive  plans  –  the  power  to  limit  their  parents'  right  to  build  their 

families  further. Accordingly, the new requirements  laid down  in   Ex Parte 

 JCR   are  a  clear  violation  of  sections  12,  14  and  27  of  the   Constitutio n. 

Secondly,  one  should  also  consider  that  there  is  a  cost  component  to 

psychological evaluations. As such, the new requirements laid down in  Ex 

 Parte  JCR   add  to  the  cost  of  accessing  surrogacy   qua  a  reproductive 

healthcare service, which makes it less accessible. This infringes on, at the 
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very  least,  the  right  to  access  to  healthcare,  as  guaranteed  by  section 

27(1)( a) of the  Constitution. 


7   Justification 

In theory, the limitation of all the rights analysed above can be justified by 

the best interests of the child. However, as we pointed out in our analysis of 

the best interests of the child above, in the present context of psychological 

evaluation  of  existing  children,  such  evaluation   may  promote  the  best 

interests  of  these  children,  but  there  is   no  evidence  that  it  is   required  to 

protect  the  best  interests  of  these  children.  Moreover,  there  are  good 

reasons  to  argue  that  the  mandatory  psychological  evaluation of  children 

may  in  fact  undermine  the  children's  interests,  and  hence  be  counter-

productive.  Accordingly,  the  argument  that  the  limitation  of  the  rights 

analysed above serves the best interests of the child falls flat. The limitation 

of rights is not justified. 

A "child participation" argument can also be used as a potential argument 

for  justification.  The   Children's  Act  recognises  the  right  of  a  child  to 

participate in a decision which concerns him or her and states that "every 

child that is of such an age, maturity and stage of development as to be able 

to participate in any matter concerning that child has the right to participate 

in an appropriate way and views expressed by the child must be given due 

consideration".136 However, is the plan of a parent with a child to have more 

children a "matter concerning that [existing] child" in the  legal sense? We 

suggest not. It would be absurd for a child to approach the court with the aid 

of  a  curator   ad  litem  to  request  an  interdict preventing  his or  her parents 

from  having  unprotected  intercourse,  because  he  or  she  does  not  want 

another sibling! Why is this so? Because, in our  law, the reproductive plans 

of  two consenting adults  simply do not  concern their existing children.  To 

hold  otherwise  would  open  the  door  to  the  most  outrageous  litigation  on 

behalf  of  children  against  their  parents,  which  would  fundamentally 

undermine the family as a valuable social unit. Unfortunately, the court in 

 Ex  Parte  JCR   failed  to  consider  such  unfortunate  implications  of  its 

judgment. 


8  Conclusion

The court in  Ex Parte JCR  declared that the lack of an explicit requirement 

for psychological assessment of the children of the existing children of the 
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two families is a gap in both the domestic legislation and international law.137 

We suggest that the  Ex Parte JCR  judgment is, regrettably, an example of 

prejudice parading under the banner of the best interest of the child principle 

or taking the best interest principle too far and not weighing and balancing 

the other rights involved. Instead of suspiciously dealing with the parties to 

a surrogacy agreement and assuming that there may be something wrong 

with them and their parenting skills, the court should actively endeavour to 

 normalise  surrogacy  in  the  minds  of  society  –  as  it  is  the  reproductive 

avenue of last resort for many infertile people. 

While the judgment ostensibly rests on the best interests standard in relation 

to  the   existing   children  of  the  families  concerned,  we  indicated  how  the 

justification  for  the  best  interests  determination  in  the  judgment  lacked 

vigour  and  may  actually  be  detrimental  to  the  existing  children.  The  new 

requirements  have  the  effect  of  replacing  the  parent's  role  with  the 

assessment and opinion of a psychologist. From a policy perspective, this 

is not necessary or desirable. 

Furthermore,  the  decision  in   Ex  Parte  JCR  and  its  summary  of  the 

submissions by the Centre as amicus curiae all read as if in a legal vacuum, 

uninformed by important precedent, namely  Ex Parte KAF  2. In light of this 

shocking oversight, the Centre's argument that there was oversight on the 

part of parliament is dubious. The  Ex Parte KAF  2 criterion of ensuring that 

the  surrogate  mother  is  emotionally  available  for  her  children,  which 

includes her readiness to discuss the surrogate pregnancy with her child or 

children, depending on their ages and levels of comprehension, is clearly 

relevant. This criterion, we suggest, strikes a reasonable balance between 

protecting the wellbeing of the surrogate mother's children, and respecting 

the rights of the parties to a surrogate motherhood agreement. This criterion 

further underscores and supports sections 6(5) and 10 of the  Children's Act 

which promotes child participation in matters affecting them,  according to 

their  "age,  maturity  and  stage  of  development."  This  criterion  does  not 

require existing children to participate in the  decision  of their parents to enter 

into a surrogacy agreement but respects their emotional needs. 

If the new requirements imposed by  Ex Parte JCR  remain unchallenged, it 

would  amount  to  an  absurd  situation  where  the  existing  children  are 

effectively placed in a position where they have the power to grant parenting 

licences  to  their  parents  –  or  withhold  such  parenting  licences.  Such  a 

situation is untenable. People having children via surrogacy have a right not 
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to be discriminated against because of their infertility, and not to have their 

reproductive  rights  confounded  by  the  state.  The  new  requirements 

imposed  by   Ex  Parte  JCR   fail  to  respect  the  rights  of  prospective 

commissioning parents on both accounts. For all these reasons, these new 

requirements  must  be  struck  out.  Nothing  else  will  bring  balance  to  the 

scales of justice. 
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Abstract

In Ex Parte JCR the Pretoria High Court sought to introduce new
requirements for all surrogacy applications in South Africa. The
court considered the psychological impact of surrogacy on the
children of both the surrogate parents and the commissioning
parents and the need to put in place procedures "for preparing
them for this process [of not bringing the surrogate baby home]"
or "for a new addition to their family", respectively. The court
ordered the mandatory psychological assessment of the existing
children of the surrogate mother and commissioning parents. A
report emanating from such an assessment would ostensibly
assist the court in determining the best interests of the existing
children of the parties to the surrogate motherhood agreement.

The position taken in this article is that the mandatory
psychological evaluation of the existing children of the parties to
a surrogate motherhood agreement fundamentally upsets the
balance between the interests of the persons affected by the
surrogacy process. In fact, it shifts the balance of power almost
entirely into the hands of the existing children, such that they may
be said to decide whether their parents are allowed to have any
more children. The court's position that such psychological
evaluations would be in the best interests of existing children is
based on a misunderstanding of the court's duty in this regard.
In fact, the mandatory psychological evaluation requirement is
more likely to undermine children's interests. Furthermore, the
mandatory psychological evaluation requirement violates the
commissioning parents' constitutional rights to dignity, equality,
reproductive autonomy, privacy, and access to reproductive
healthcare.
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Surrogacy; best interests; reproductive health rights; equality;
dignity; privacy.
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