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	M Barnard1

	1      Introduction

	 

	Modern renewable energy2 is widely considered as being a basic ingredient for the promotion of sustainable development as the advantages connected with its implementation include, among others: the diversification of energy markets; securing long-term sustainable energy supplies; reducing atmospheric emissions; and enhancing the security of supply due to a reduction in imports.3  Taking these advantages into consideration it is surprising that renewable energy accounts for only 9% of South-Africa’s total primary energy supply4 - the bulk of which is derived from the unsustainable harvesting and burning of traditional sources of biomass.5 

	The traditional use of biomass contributes directly to the production of detrimental side-effects such as environmental6 degradation and negative social7 impacts.  The reasons for the low rate of the introduction of renewable energy into South Africa include the high initial investment needed for its establishment, a lack of awareness regarding its benefits, and a lack of legal and regulatory measures regulating its implementation.8  It becomes apparent that in order to mitigate the negative effects of the traditional use of biomass as the primary energy source in South Africa, the focus must fall on promoting the implementation of modern renewable energy.  This process of implementation needs to be regulated, which in turn necessitates the formulation of effective law and policy focused on sustainable development.  

	Recent policy developments in South Africa recognise the interconnectivity of the implementation of renewable energy and the promotion of sustainable development, and therefore propose to facilitate sustainable development via the implementation of renewable energy, among other methods.  To this end, the White Paper on Renewable Energy of 2003 promotes increased access to affordable renewable energy in order to contribute to sustainable development.9  Furthermore, the 2008 first review of the National Energy Efficiency Strategy of the Republic of South-Africa of 200510 (hereinafter referred to as EES 2008) states that in order for the country’s renewable energy policy to be considered sustainable, it needs to facilitate development in the social, economic and environmental spheres.11  The question subsequently arises: how can the extent to which law and policy enable efficient, effective, fair and sustainable approaches to renewable energy be assessed?

	 

	The advent of the constitutional dispensation in South-Africa inevitably led to changes in the process of policy formulation.  In its first energy policy drafted and published in terms of the provisions of the Constitution of the Republic of South-Africa, 1996 (hereinafter referred to as the Constitution), the White Paper on the Energy Policy of the Republic of South-Africa of 1998 (hereinafter referred to as the White Paper of 1998) states that greater emphasis should be placed on transparency, inclusiveness and accountability when formulating policy.12  The White Paper of 1998 furthermore acknowledges the fact that the process of policy formulation should not take place in a vacuum but should take into account country-specific social, environmental and economic factors, if policy is to be able to facilitate sustainable development.13

	 

	In order to assess whether the promotion of sustainable development as an objective of any given activity has been attained or not, one must ascertain if the policy regulating the activity conforms to the principles underlying the objective.  In other words, law and policy promoting the facilitation of sustainable development via the implementation of renewable energy must give effect to the principles underlying sustainable development.  Accordingly, in order to ascertain whether or not South African renewable energy law and policy can successfully enable sustainable development via the increased implementation of renewable energy, a specific methodology has to be used.

	Sustainable development law (SDL) has been described as a body of international legal principles which address the areas of intersection between international economic law, international environmental law and international social law.14  SDL revolves around cooperative international efforts to identify and distil general substantive and procedural principles.15  A prime example is the seven principles of international law related to sustainable development as identified by the International Law Association Committee on Legal Aspects, contained in its 2002 New Delhi Declaration.16  It is the opinion of the author that the New Delhi principles represent an encompassing, albeit not exhaustive SDL framework within which renewable energy law and policy should be formulated and implemented to effectively promote sustainable development.  Accordingly, the New Delhi principles will be used as the basis against which to test existing South-African renewable energy law and policy in order to establish if it gives effect to the objective of the promotion of sustainable development.  

	This principled qualitative policy assessment should serve as a sound basis for establishing a common, yet flexible ground for valid solutions to challenges surrounding sustainable renewable energy law and policy - the assumption being, that a principled assessment of national law will ensure a holistic, qualitative debate on how certain elements of a policy are designed to support sustainable development.17  The assessment envisaged by this article should by no means be construed as a mere “check list” by which to judge to what extent South African law and policy contain the New Delhi principles – although this will be touched upon.  The principled assessment of South African renewable energy law and policy should rather have the effect of ascertaining if the law and policy are capable of facilitating sustainable development.  

	In so doing, this paper will engage in a brief discussion of the SDL principles contained in the New Delhi Declaration.  This will be followed by an analysis of specific South African renewable energy law and policy documents as well as the national sustainable development framework and strategy.  A conclusion will then be reached regarding the extent to which each of the New Delhi principles is evident in South African law and policy and whether or not the law and policy serve to promote sustainable development.

	 

	2      The Principles of International Law Relating to Sustainable Development18

	 

	From the outset it should be made clear that while the author does take cognisance of relevant contemporary international legal developments’ contribution to the ongoing sustainable development debate,19 the purview and purpose of this article do not  include an analysis of their provisions.  

	Emerging mainly from ″soft law instruments″ such as declarations, SDL principles have a certain persuasive force,20 whilst showing a normative character in international law in the sense that they create obligations or rights for the states that are bound by them.21  SDL principles may also prove helpful in resolving conflicts related to sustainable development and support the balanced integration of laws and policies at the intersection of international environmental, social and economic law.22  

	In this regard, the New Delhi Declaration identifies seven SDL principles distilled from several global-scale processes spanning four decades.23  Taking into consideration the comprehensive and detailed study and analysis undertaken by the ILA in drafting the New Delhi Declaration, as well as the relatively normative clarity of their findings, the New Delhi principles are widely considered to provide the most current benchmark of guiding principles on international law on sustainable development.24  They are not exhaustive and several are not yet recognised as binding rules of customary international law. They do, however, provide a normative context for the framing of sound policy and law in the field of sustainable development.25  It is accordingly submitted that these principles should form the starting point in a principled assessment of any national law and/or policy regarding any activity related to sustainable development.26  In order to be able to assess South African renewable energy law and policy in this manner, a brief and generic overview of the principles contained in the New Delhi Declaration should first take place. 

	2.1      The duty of states to ensure the sustainable use of natural resources

	 

	In accordance with the provisions contained in the Rio Declaration27 as well as the Stockholm Declaration,28 resource sovereignty must be seen through the lens of sustainable development.29  This principle obliges States to manage natural resources in a rational, sustainable and safe way, taking into account the needs of future generations in determining the rate of use of natural resources, to ensure that all people (including indigenous people and future generations) benefit from the exploitation of resources, and to have due care for the environment30.  On a national level, the main problem related to this principle is the need to be able to identify what the term “sustainable use” entails.  It is submitted that the definition of sustainable development should be applied in this regard.  In other words, the “sustainable use” of natural resources should be seen to entail using resources in such as fashion as to meet the needs of the present without compromising the ability of future generations to meet their own needs.31  The challenges connected with defining this principle should, however, not negate the value of the principle itself, which is to encourage states to seek appropriate regulatory instruments and practices regarding the “sustainable management”32 of the use of natural resources.  

	2.2      The principle of equity and the eradication of poverty

	 

	Equity and poverty eradication are key principles of international sustainable development law.  References to this principle made in international instruments in the fields of environmental, developmental, human rights and economic law are influenced greatly by the definition of sustainable development (mentioned in paragraph 2.1 above).33  The principle of poverty eradication enjoys attention in terms of the provisions of the Johannesburg Plan of Implementation34 (hereinafter referred to as JPI) and the International Covenant on Economic, Social and Cultural Rights35 (hereinafter referred to as the ICESR).  According to the JPI, poverty has various manifestations36 and the eradication of poverty (alongside other objectives) is essential to the fulfilment of the goal of sustainable development.37  The ICESR, on the other hand, defines poverty as “the lack of basic capabilities to live in dignity”38 and states that rights connected to the principle of poverty eradication should refer to basic human rights.39  

	With reference to the principle of equity, it is common ground that the resources of the earth belong to all generations.  Being a principle central to the attainment of sustainable development, equity should be seen to include both inter-generational equity40 and intra-generational equity.41  This principle, which is closely related to the sustainable use of natural resources, demands that, while the present generation has a right to use and enjoy the resources of the earth, it is under an obligation to take into account the long-term impact of its activities and to sustain the resource base and the global environment for the benefit of future generations of humankind.  

	 

	2.3      The principle of common but differentiated responsibilities

	 

	The principle of common but differentiated responsibilities evolved from the notion of the common heritage of mankind and is a particular manifestation of the general principles of equity in international law.42  In terms of the broad interpretation afforded to the principle in terms of the New Delhi Declaration, it entails “a duty to cooperate in the achievement of global sustainable development”.  The New Delhi Declaration furthermore acknowledges the different roles developed and developing States play in regard to global environmental problems, and addresses their economic and technical capacity to address these issues.43  In essence therefore, this principle consists of two fundamental components, namely common responsibility on the one hand and differentiated responsibility on the other.  

	The common responsibility component deals with the duty resting on States to protect the environment, or parts of it, at the national, regional and global levels.44  The common responsibility resting on States comes into play where resources are shared; under the control of no state; or under the sovereign control of a state but subject to a common legal interest such as biodiversity.45  The reference to differentiated responsibility has to do with the discrepancies in the capacities46 of developing and developed States to contribute towards environmental protection.  This translates into the setting of differentiated environmental standards on the basis of a range of factors, including the future economic development of countries and their historic contributions to the creation of any given environmental problem.47  Differentiated responsibility therefore aims to promote substantive equality among developing and developed States, rather than to impose mere formal equality.  

	The practical implementation of the principle as a whole should have the following consequence, namely that States will have different environmental standards imposed upon them in order that they may exercise the common responsibility of protecting shared environmental resources.

	 

	2.4      The principle of the precautionary approach to human health, natural resources and ecosystems48

	 

	In terms of the New Delhi Declaration, the precautionary principle entails that the agent of activities which might lead to significant, serious or irreversible harm is obliged to take measures to prevent this damage even if there is a lack of full scientific certainty as to the existence and severity of the risk.49  The precautionary principle is therefore a response to an important problem in decision-making, namely the absence of complete scientific information concerning the environmental consequences of a particular activity.50  It could therefore also be said that the principle of precaution is based on the premise that harm may be prevented before it occurs by means of governmental decision-making based on scientific data, and the notion that the precautionary measures taken should be in proportion with the potential damage.51  The precautionary principle contained in the New Delhi Declaration builds upon Principle 15 of the Rio Declaration, which states that where serious or irreversible damage threatens, lack of full scientific certainty shall not be used as a reason for postponing the taking of cost-effective measures to prevent environmental degradation.52  While the Rio Declaration is widely considered an authoritative reference point for the precautionary principle in international law, it seems to focus on the prevention of environmental degradation, omitting reference to social and economic degradation.  The broader formulation of the precautionary principle contained in the New Delhi Declaration, however, moves away from the traditional environmentally based formulation towards a formulation focused on the environment as well as human health.  In terms of the New Delhi Declaration, a precautionary approach with regard to human health, environmental protection and the sustainable utilization of natural resources should include accountability for the harm caused, planning based on clear criteria and well defined goals, and the consideration in an environmental impact assessment of all possible means to prevent harm from occurring.53

	2.5      The principle of public participation and access to information and justice

	 

	The participation of the public54 in policy formulation is essential to sustainable development and good governance as it is a condition of responsive, transparent and accountable governance.  This principle enjoys substantial support in various international legal instruments55 and finds its basis in the fundamental human right56 to hold and express opinions and to seek, receive and impart ideas.  In order to facilitate development of educated and informed opinions, access to appropriate, comprehensible and timely information is critical.57  

	Taking this definition into consideration the principle of public participation and access to information and justice can be seen as consisting of three key elements.  In the first instance, public participation is recognised as a human right of expression.  Viewed as such, it is especially significant for previously disadvantaged groups such as women to be accorded the opportunity to participate in official socio-economic development, decision-making processes and activities that directly affect their lives and well-being.58  The second element is related to the public’s ability to formulate and hold informed opinions and expressions.  In order to do so the public must be provided with, or at least have access to adequate information concerning the decisions and activities of governments and commerce.  This applies to information specifically relating to the sustainable use of natural resources and the protection of the environment, with due regard to the financial burdens on those seeking the information.59  The third and final aspect of this principle is access to justice, which refers to instances where rights or entitlements have allegedly been violated.60  Access to justice should have the effect of ensuring that violated parties have access to judicial or administrative relief.  

	In the context of national law, public participation and access to information hinges upon ensuring that all persons have access to appropriate, comprehensible and timely information held by governments on economic and social policies regarding the sustainable use of natural resources and the protection of the environment.  Furthermore, access to justice would entail having access to appropriate judicial or administrative relief where parties have been denied their right to participation or access to information.

	2.6      The principle of good governance

	 

	The principle of good governance is perceived as a normative principle of administrative law which obliges the State to perform its functions in a manner that promotes the values of efficiency, non-corruptibility, and responsiveness to civil society.61  While government is not obliged to substantively deliver any public goods, it must ensure that the processes for the identification and delivery of such goods are concrete in terms of (i) being responsive to public demands; (ii) being transparent in the allocation of resources; and (iii) being equitable in the distribution of goods.62  The United Nations Millennium Declaration, 200063 draws the link between transparency as an element of good governance on the one hand and the promotion of sustainable development and the achievement of the Millennium Development Goals (MDGs) on the other.64  Referring to the correlation between good governance and human rights, the United Nations High Commissioner for Human Rights (OHCHR) identifies five key characteristics of the concept of good governance, namely transparency, responsibility, accountability, participation, and responsiveness by the State to the needs of the people.65  

	According to the New Delhi Declaration, good governance is essential to the progressive development and codification of international law relating to sustainable development.66  The New Delhi Declaration commits States and international organizations to adopt democratic and transparent decision-making procedures and financial accountability; take effective measures to combat corruption; respect the principles of due process; observe the rule of law and human rights; and implement an internationally acceptable public procurement approach.67

	At the domestic level, States commit themselves to sound environmental, social and economic policies, democratic institutions responsive to the needs of the people, the rule of law, anti-corruption measures, gender equality and an enabling environment.68  This principle therefore binds States to democratic and transparent decision-making, anti-corruption, respect for the rule of law and human rights, and is closely related to the principle of participation, access to information and justice.

	 

	2.7      The principle of integration and interrelationship in relation to human rights and social, economic and environmental objectives69

	 

	The notions of integration and interrelationship lie at the very core of the concept of sustainable development and could therefore be described as being fundamental to its existence.70  This is especially evident when one considers the definition of International Sustainable Development Law (ISDL).  ISDL can be defined as a body of international legal principles and treaties which address the areas of intersection between international economic law, international environmental law and international social law focused on development that can last.71  The interrelationship among the three pillars of sustainable development law (SDL) influences and informs the elaboration, interpretation and application of other principles of SDL by providing a conceptual framework for integrated thinking in international law relating to sustainable development.72  In the Case Concerning the Gabcikovo-Nagymaros Project73 the International Court of Justice (ICJ) highlights the importance of the integration principle, stating in its judgment that the ″need to reconcile economic development with protection of the environment is aptly expressed in the concept of sustainable development.″74  It could be argued that the integration principle should accordingly be labelled as a “core principle” of sustainable development placing it in the same category as the application of equity between States, the consideration of the needs of future generations, and the non-exhaustion of renewable energy sources.75  

	Taking all of the aforementioned into consideration, the definition of the integration principle should be seen to consist of two main components, namely the existence of linkages between the various spheres of international law bearing on sustainable development and the integration of the norms and principles emanating from these spheres.  In general terms, the integration principle implies the need for States to take into account the interdependence of economic, environmental, social and human rights issues and furthermore entails the necessity of reconciling, accommodating and harmonising the priorities, concerns and norms emanating from each area.76 

	In order to ascertain the extent to which South Africa integrates the New Delhi principles in its renewable energy law and policy, the following methodology will be applied.  The background to the historical development of the South African renewable energy policy will be discussed first, and South African law and policy will be analysed afterwards with specific reference to the principles contained therein.  These principles will then be categorized in terms of the seven principles contained in the New Delhi Declaration in order to reach a conclusion on whether or not South African renewable energy law and policy facilitate sustainable development.  

	 

	 

	 

	3      Renewable energy law and policy in South-Africa

	 

	South African renewable energy law and policy consist of various pieces of legislation and policy documents cutting across a wide range of issues related to renewable energy.  These include issues such as pricing and the licensing requirements,77 procurement,78 the mitigating effects of the implementation of renewable energy,79 the establishment of a national energy regulator,80 and fiscal matters such as tax and revenue.81  It is not the purpose of this article to provide a discussion on each of these issues and the way in which they relate to or fit into South African renewable energy law and policy.  Rather, the author’s focus is upon those legislative measures and policy documents stipulating the inter-connectivity of the promotion of the sustainable development of the country on the one hand and the implementation of renewable energy on the other.  

	 

	3.1      The Constitution of the Republic of South-Africa, 1996

	 

	The Constitution of the Republic of South-Africa, 1996 (hereinafter referred to as the Constitution) recognises the correlation between the regulation of environmental protection and the promotion of sustainable development.  In terms of section 24, the State must establish and implement reasonable legislative measures to promote sustainable development and the sustainable use of natural resources while providing for the protection of the environment for the benefit of the present and future generations.82  It is clear that the legislative measures mandated by section 24 of the Constitution should be geared towards the facilitation of the promotion of sustainable development.  In any instance where the promotion of sustainable development is mentioned as an objective of an activity, note should be taken of the international principles related to sustainable development.  It could therefore be argued that the international sustainable development law principles should by implication be applied not only in the process of formulating the national law and policy referred to in the Constitution but should also be contained in the legislative measures resulting from the formulation process.  

	It is noteworthy that while the New Delhi Declaration did not yet exist at the time of the drafting of section 24 of the Constitution, the provision nonetheless makes mention of two principles later to be included in the New Delhi Declaration.  Section 24 refers to the principle of equity as well as the principle of the sustainable use of natural resources, both of which were contained in other international legal instruments, such as the Brundtland Report, the Rio Declaration and the Stockholm Declaration.83

	 

	3.2      White Paper on the Energy Policy of the Republic of South Africa of 1998

	 

	The White Paper on the Energy Policy of the Republic of South Africa of 1998 (hereinafter referred to as the White Paper of 1998) was the first policy document relating to energy to be drafted in terms of section 24 of the Constitution.  The White Paper of 1998 recognises the fact that the context as well as the general approach to policy formulation has changed due to the democratisation of the country.84  The energy policy contained in the White Paper of 1998 and the process of policy formulation prescribed therein therefore promote sustainable development by giving effect to the principles of equity and the sustainable use of natural resources provided for by section 24 of the Constitution.  

	The White Paper of 1998 stresses the importance of the principles of transparency; inclusiveness and the accountability of elected officials and states that these principles should be applied to every aspect85 of the formulation process.86  The principles referred to relate to the process surrounding the formulation of energy law and policy and therefore set the tone for the principles to be contained in resulting law and policy.  The principles of accountability, transparency and inclusiveness should therefore not be applied only during the formulation process but should also be contained in the resulting policy documents.  

	It should once again be noted that while the New Delhi Declaration had not yet been drafted at the time of the White Paper of 1998, many of the principles referred to in the White Paper of 1998 would later be contained in the New Delhi Declaration.  The ISDL principle of good governance87 and the principle of public participation and access to information and justice88 relate directly to the principles of transparency, inclusiveness and the accountability of elected officials contained in the White Paper of 1998.  Its objectives89 and priorities90 in turn relate broadly to the principles of equity and the eradication of poverty.91  

	When assessing the White Paper of 1998 in terms of the extent to which it contains the New Delhi principles, one observes that while it does not cater for every single principle set out in the New Delhi Declaration it serves as a solid basis for a principled approach to policy formulation.

	 

	3.3      The White Paper on Renewable Energy of 2003

	 

	Echoing the provisions regarding the sustainable use of national resources contained in the Constitution, the White Paper of 1998 states that an equitable level of national resources must be invested in renewable technologies.92  Subsequently, the White Paper on Renewable Energy of 2003 (hereinafter referred to as White Paper of 2003) was drafted.  The White Paper of 2003 identifies sustainable development93 as one of the essential elements of the national renewable energy policy – arguably making the New Delhi principles applicable to the formulation process and the policy itself.  It states that while its overarching principles are the same as those contained in the Constitution as well as those in the White Paper of 1998,94 further key policy principles95 are identified specifically for the renewable energy policy.  

	The policy principles contained in the White Paper of 2003 refer specifically to the renewable energy policy, and include the full-cost accounting principle; the principle of equity; the principle of global and international cooperation and responsibilities; the principle guiding the allocation of functions; and the principle of public participation. 

	The full-cost accounting principle entails that pricing will take into account the full economic, social and environmental costs as well as the benefits connected with the implementation of a renewable energy scheme.  This principle relates to the principle of integration and interrelationship in relation to human rights and the social, economic and environmental objectives96 contained in the New Delhi Declaration, as it makes clear reference to the interrelationship of the three elements related to sustainable development.97  It could be argued that the full-cost accounting principle also relates to the precautionary approach to human health and the environment98 as full-cost accounting entails that both the impacts as well as the benefits related to the intended activity be taken into consideration before action is taken.99  

	The principle of equity100 entails that equitable access to basic services (to meet people’s needs and ensure their wellbeing) must be ensured, while protecting future generations’ ability to enjoy the same rights.  This principle once again relates to the international sustainable development principle of equity and the eradication of poverty.101  

	The principle of global and international cooperation and responsibilities102 has the effect of ensuring that government considers relevant regional as well as international policy principles when formulating national renewable energy policy.  This principle relates to the principle of common but differentiated responsibilities103 in ensuring that regional responsibilities are taken into account, and places emphasis on broad cooperation.  It also gives effect to the principle of integration as contained in the New Delhi Declaration.104  

	In terms of the principle guiding the allocation of functions,105 government must apply the provisions of the Constitution regarding the duties of the different spheres and institutions of government – this, therefore, relates to the principle of good governance106 in that it allocates duties to specific institutions and therefore creates accountability.

	In the final instance, participation as a policy principle107 demands that government encourage the inclusion of all stakeholders in energy governance, with the aim of achieving equitable and effective participation.  This relates once again to both the principles of good governance108 on the one hand, and public participation and access to information and justice on the other.109  

	The policy principles contained in the White Paper of 2003 complement and give effectto  the principles contained in the New Delhi Declaration as discussed in the foregoing paragraphs.  One may even argue that substantive meaning is given to the New Delhi principles.  Elements of good governance are codified and given substance, for example.  The White Paper of 2003 is an outstanding example of how a principled approach to law and policy formulation can result in law and policy giving effect to the objective proposed by the principles underlying the policy.  In practical terms, the fact that a number of ISDL principles were applied in the formulation of the White Paper of 2003 led to the subsequent inclusion of these and other ISDL principles in the White Paper of 2003 itself.  In terms of a principled assessment based on the New Delhi principles, the White Paper of 2003 can therefore be seen to theoretically effect the objective of promoting sustainable development.

	3.4      National Energy Act 34 of 2008

	 

	In its preamble, the National Energy Act 34 of 2008 (hereinafter referred to as Act 34 of 2008) states that increased generation and consumption of renewable energy will be an important contributing factor towards attaining the objective of promoting sustainable development.110  This necessitates the formulation of an integrated and sustainable energy plan which should focus on issues related to energy111 while taking into account various economic, environmental and social factors.112  Act 34 of 2008 makes note of some principles to be taken into account when formulating policy regulating a national integrated energy plan.  These principles are the optimal use of indigenous and regional energy resources, a balance between supply and demand, economic viability, environmental, health, safety and socio-economic impacts, and taking into account the developmental requirements of the Southern African region.113  Furthermore, Act 34 of 2008 states that before finalising an integrated energy plan, the Minister of Energy must invite public comment and duly consider such comments.114  

	Act 34 of 2008 will now be assessed against the backdrop of the principles related to sustainable development contained in the New Delhi Declaration.  In its preamble, Act 34 of 2008 makes note of the role renewable energy (as part of a diverse energy mix) could play in facilitating economic development and the eradication of poverty in South Africa.  This relates to the New Delhi Declaration principle of equity and the eradication of poverty.115  The objectives related to the optimization and utilisation of energy supply call for the collection of data and information116 and the subsequent application of collected data and information to minimise the negative impacts related to human health, safety and the environment.117  Act 34 of 2008 further states that any data or information collected for the purposes of drafting an integrated energy plan must be made available to the public in terms of the provisions of the Promotion of Access to Information Act and the Statistics Act 6 of 1999.118  With reference to these provisions, the ISDL principle of public participation and access to information and justice apply,119 while the provisions related to minimising the negative impacts related to energy carriers pertain to the principle of the precautionary approach to human health, natural resources and ecosystems.120  The principles to be applied in formulating the integrated resource plan envisaged by Act 34 of 2008 also relate closely to the New Delhi principles.  In the first instance, the requirement that the South African government must ensure the optimal use of indigenous and regional energy resources121 relates directly to the duty resting on States to ensure the sustainable use of natural resources.122  It might be argued that the reference to regional resources in this section could be seen to infer that the principle of common but differentiated responsibilities123 should be considered in the formulation of a national integrated energy plan.  This could possibly transcend the traditional paradigm of sovereign resource exploitation.124  The fact that the integrated energy plan is required to take into consideration economic viability and its possible environmental and social impacts125 relates to the ISDL principle of integration and interrelationship in relation to human health and social, economic and environmental objectives.126  Lastly, the provision requiring the Minister to invite public comment before promulgating an integrated energy plan relates to the principle of public participation and access to information and justice127 as well as to the principle of good governance.128

	 

	The provisions regarding the promulgation of a national integrated energy plan as contained in the National Energy Act 34 of 2008 have led to the drafting of the Integrated Resource Plan for Electricity, 2010 – 2030 (hereinafter referred to as the IRP) by the South African Department of Energy.  The second revision of the IRP has been released for public commentary and has as yet not been promulgated into legislation.  The IRP sets out the long-term plan envisaged by the South-African government in increasing the the provision of renewable energy as a contributor to the overall electricity supply of the country.

	 

	3.5      South African legal developments relating to sustainable development 

	 

	Recent legal developments surrounding the formulation of a national strategy for sustainable development have shown the inclusion of SDL principles in resulting policy documents.  This section will accordingly deal with contemporary national legal developments related to sustainable development and specifically focus on the principles underpinning the concept of sustainable development in the South African context.  A slightly different methodology will be applied in this section, in as much as the principles contained in the national measures will be compared to the New Delhi principles in order to assess to what extent the national SDL principles resemble the international SDL principles.

	 

	3.5.1      The National Framework for Sustainable Development in South Africa, 2008 and the National Strategy and Action Plan for Sustainable Development, 2010 - 2014

	 

	The mandate contained in the provisions of the JPI129 led to the adoption of the National Framework for Sustainable Development (NFSD) in 2008.  The purpose of the NFSD is to enunciate South Africa’s national vision for sustainable development and to specify strategic interventions in order to ensure a sustainable development path.130    

	The adoption of the NFSD was the first step in mapping out the South African development path, with the next step being the formulation of a strategy and action plan for its implementation.  To this end, the National Strategy and Action Plan for Sustainable Development, 2010 – 2014 (NSSD) contains South Africa’s national sustainable development strategy and action plan.  The sustainable development strategy relates to three key elements, namely  directing the development path towards sustainability;131 changing behaviour, values and attitudes;132 and restructuring the governance system and building capacity.133  Giving effect to the strategic goals as set out by the strategy contained in the NSSD, the action plan refers to five strategic priorities, namely enhancing systems for integrated planning and implementation; sustaining our ecosystems and using natural resources efficiently; promoting economic development via investing in sustainable infrastructure; creating sustainable human settlements; and responding appropriately to emerging human development, economic and environmental challenges (including climate change, rising oil prices, globalisation and trade).134  

	The NFSD contains the national vision for sustainable development,135 which is underpinned by a set of principles that must guide all decisions and actions taken to achieve this vision.  This also includes any and all action taken in implementing the strategic goals and priorities comprising the national strategy and action plan provided for by the NSSD.  The principles referred to in the NFSD resort under the headings of ″first order″ principles,136 ″substantive″ principles,137 and ″process″ principles.138  

	The ″first order″ principles include human dignity and social equity, justice and fairness, and democratic governance.  While the NFSD refrains from disclosing an in-depth definition of what each principle entails, it can be said that the ″first order″ principles relate chiefly to the fundamental human rights related to sustainable development.  Accordingly, these ″first order″ principles relate to the New Delhi principles of equity and the eradication of poverty,139 public participation and access to information and justice,140 and good governance.141

	The ″substantive″ principles include the efficient and sustainable use of natural resources, the development of socio-economic systems respectful of eco-systems, and ensuring that the resources necessary for long-term survival are not destroyed for short-term gain.  In comparing the ″substantive″ principles to the New Delhi principles, similarities become evident between the stated national principles and the international SDL principles of the duty of states to ensure the sustainable use of natural resources,142 which is closely related to common but differentiated responsibility;143 the precautionary approach to human health, natural resources and eco-systems;144 the integration and interrelationship principle;145 and the principle of equity and the eradication of poverty.146

	In the final instance, the ″process″ principles contained in the NFSD refer to integration and innovation, consultation and participation, and implementation in a phased manner.  With reference to the New Delhi principles, the ″process″ principles relate to the SDL principles of integration and interrelationship,147 public participation and access to information and justice;,148 and good governance.149

	Drafted nearly a decade after the New Delhi Declaration, the NFSD identifies sustainable development principles which correlate in a large measure with the ISDL principles laid down by the New Delhi Declaration.  The principles referred to in the NFSD provide for a national framework within which the formulation and implementation of law and policy can play an effective role in promoting sustainable development.  The NFSD and the subsequent NSSD should therefore be seen as legal developments taking South Africa a step forward on the path towards sustainable development.

	 

	4      Conclusion

	The correlation between the advantages connected with the implementation of renewable energy and the promotion of sustainable development is universally recognised.150  Following this global trend, various South African regulatory measures draw the link between increasing access to affordable renewable energy and development in the social, economic and environmental spheres, in other words – sustainable development.151  The effective regulation of the implementation of renewable energy in South Africa necessitates the formulation of similarly effective law and policy focused on sustainable development.152  It is argued that, in order to effect sustainable development, the relevant law and policy should conform to the principles contained in the international sustainable development law enunciated in the New Delhi Declaration.153  

	The New Delhi Declaration contains seven principles of international law which support the balanced integration of law and policy related to sustainable development.154  These principles should therefore be used as the starting point in a principled assessment of the efficacy of the formulation process and the subsequent national renewable energy law and policy designed to promote sustainable development.155  In assessing the extent to which the South African renewable energy policy gives effect to the principles contained in the New Delhi Declaration and sustainable development as the overarching objective of the policy, the formulation process was discussed, as well as the resulting regulatory measures.156  

	The discussion of the South African law and policy relating to renewable energy and the national sustainable development legal developments shows that the regulatory measures comprising the law and policy contain and/or refer, either directly or indirectly, to all seven of the New Delhi principles.  It was, however, never the intention of the author to use principled criteria to “make best policy the enemy of the good”157 but rather to assess the manner in which principled law and policy can serve to promote sustainable development.  

	Having applied the principled assessment described in the methodology in the South African context, the conclusion can be reached that the national renewable energy law and policy may be described as a viable reaction to sustainable development challenges.  Furthermore, the principled assessment of national law and policy has shown that the New Delhi principles, though originally defined for international law, have the potential to serve as an ideal norm against which to test law and policy on any governance level.  
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	[←94]

	       These principles govern the accountability of elected officials, inclusiveness and transparency.  See paragraphs 3.1 and 3.2 above.





	[←95]

	       The policy principles are the fundamental premises that Governments will use to apply, develop and test its policy and its subsequent actions, including decision-making, legislation, regulation and enforcement with specific reference to renewable energy.  See Paragraph 6 of the White Paper of 2003.





	[←96]

	       Principle 7 of the New Delhi Declaration.  See paragraph 2.7 above.





	[←97]

	       See paragraph 2.7 above.





	[←98]

	       Principle 4 of the New Delhi Declaration.  See 2.4 above.





	[←99]

	       See paragraph 2.4 above.





	[←100]

	       Paragraph 6 of the White Paper of 2003 26.





	[←101]

	       Principle 2 of the New Delhi Declaration.  See 2.2 above.





	[←102]

	       Paragraph 6 of the White Paper of 2003 26.





	[←103]

	       Principle 3 of the New Delhi Declaration.  See paragraph 2.3 above.





	[←104]

	       Principle 7 of the New Delhi Declaration.  See paragraph 2.7 above.





	[←105]

	       Paragraph 6 of the White Paper of 2003 26.





	[←106]

	       Principle 6 of the New Delhi Declaration.  See paragraph 2.6 above.





	[←107]

	       Paragraph 6 of the White Paper of 2003 26.





	[←108]

	       Principle 6 of the New Delhi Declaration.  See paragraph 2.6 above.





	[←109]

	       Principle 5 of the New Delhi Declaration.  See paragraph 2.5 above.





	[←110]

	       The importance lies in ensuring a diverse energy mix that is not only affordable and sustainable, but also contributes towards economic growth and poverty alleviation.  See section 2 of the National Energy Act 34 of 2008.





	[←111]

	       These include:  energy supply; transformation; transport; storage; and demand for energy. Section 6(2) of Act 34 of 2008.





	[←112]

	       The factors to be taken into consideration in drafting the integrated energy plan include:  security of supply; economically available energy sources; affordability; universal accessibility and free basic electricity; social equity; employment; the environment; international commitments; consumer protection and contribution of energy supply to socio-economic development.  Section 6(2)(a) – (j) of Act 34 of 2008.





	[←113]

	       Section 6(4)(a) – (f) of Act 34 of 2008.





	[←114]

	       Section 6(7)(a) – (b) of the National Energy Act, 34 of 2008.





	[←115]

	       Principle 2 of the New Delhi Declaration.  See paragraph 2.2 above.





	[←116]

	       Section 2(f) of Act 34 of 2008.





	[←117]

	       Section 2(h) and Section 4 of Act 34 of 2008.





	[←118]

	       Section 3 of the Act 34 of 2008.





	[←119]

	       Principle 5 of the New Delhi Declaration.  See paragraph 2.5 above.





	[←120]

	       Principle 4 of the New Delhi Declaration.  See paragraph 2.4 above.





	[←121]

	       Section 6(4)(b) of Act 34 of 2008.





	[←122]

	       Principle 1 of the New Delhi Declaration.  See paragraph 2.1 above.





	[←123]

	       Principle 3 of the New Delhi Declaration.  See paragraph 2.3 above.





	[←124]

	       See in general Schrijver ″Sovereignty″. 





	[←125]

	       Section 6(4)(d) and (e) of Act 34 of 2008.





	[←126]

	       Principle 7 of the New Delhi Declaration.  See paragraph 2.7 above.





	[←127]

	       Principle 5 of the New Delhi Declaration.  See paragraph 2.5 above.





	[←128]

	       Principle 6 of the New Delhi Declaration.  See paragraph 2.6 above.





	[←129]

	       Paragraph 162(b) states the importance of the formulation and elaboration of national strategies for sustainable development by 2005.





	[←130]

	       Executive summary of the National Framework for Sustainable Development, 2008 7.





	[←131]

	       The strategic goals related to this element of the national strategy include to reduce resource use as well as the carbon intensity of the economy; to provide equal access to resources and a decent quality of life for all citizens; and to ensure the effective integration of sustainability concerns into all policies, planning and decision-making at national, provincial and local levels.  See paragraph 2.2.1 of the National Strategy for Sustainable Development, 2010 – 2014.





	[←132]

	       Related strategic goals include to develop and promote new social and economic goals based on sustainability; to promote environmentally responsible behaviour through incentives and disincentives; to build a culture that recognises that socio-economic systems are dependent on and embedded within ecosystems; and to increase awareness and understanding of the value of natural resources (ecosystem services) to human wellbeing.  See paragraph 2.2.2 of the National Strategy for Sustainable Development, 2010 – 2014.





	[←133]

	       Related strategic goals include to ensure effective integration and collaboration across all functions and sectors within government; to demonstrate commitment in changing the development focus to one based on sustainable programmes; to adopt a long-term view to development planning and implementation that takes cognisance of intergenerational equity; to adhere to and exercise principles of good and ethical governance; and to monitor, evaluate and report performance and progress in respect of sustainability goals.  See paragraph 2.2.3 of the National Strategy for Sustainable Development, 2010 – 2014.





	[←134]

	       See paragraph 2.1 of the National Strategy for Sustainable Development, 2010 – 2014.





	[←135]

	       South Africa aspires to be a sustainable, economically prosperous and self-reliant nation state that safeguards its democracy by meeting the fundamental human needs of its people, by managing its limited ecological resources responsibly for current and future generations, and by advancing efficient and effective integrated planning and governance through national, regional and global collaboration.  See Executive summary of the National Framework for Sustainable Development, 2008 8.





	[←136]

	       These principles relate to those fundamental human rights that are guaranteed in the Constitution, and underpin the very nature of our society and system of governance.  See National Framework for Sustainable Development, 2008 20.





	[←137]

	       These principles address the content or conditions that must be met in order to have a sustainable society.  They are predominantly based on sustainable development principles already enshrined in the National Environmental Management Principles, contained in section 2 of the National Environmental Management Act 107 of 1998.  National Framework for Sustainable Development, 2008 20.





	[←138]

	       These principles apply specifically to the implementation of the national strategic framework and the subsequent national strategy and action plan.  See National Framework for Sustainable Development, 2008 20.





	[←139]

	       Principle 2 of the New Delhi Declaration.  See paragraph 2.2 above.





	[←140]

	       Principle 5 of the New Delhi Declaration.  See paragraph 2.5 above.





	[←141]

	       Principle 6 of the New Delhi Declaration.  See paragraph 2.6 above.





	[←142]

	       Principle 1 of the New Delhi Declaration.  See paragraph 2.1 above.





	[←143]

	       Principle 3 of the New Delhi Declaration.  See paragraph 2.3 above.  The principle of common but differentiated responsibility is also reflected clearly in the wording of the NFSD’s vision for national sustainable development, in as much as it refers to the importance of national, regional and global collaboration.  See note 134 above.





	[←144]

	       Principle 4 of the New Delhi Declaration.  See paragraph 2.4 above.





	[←145]

	       Principle 7 of the New Delhi Declaration.  See paragraph 2.7 above.





	[←146]

	       Principle 2 of the New Delhi Declaration.  See paragraph 2.2 above.





	[←147]

	       Principle 7 of the New Delhi Declaration.  See paragraph 2.7 above.





	[←148]

	       Principle 5 of the New Delhi Declaration.  See paragraph 2.5 above.





	[←149]

	       Principle 6 of the New Delhi Declaration.  See paragraph 2.6 above.





	[←150]

	       See paragraph 1 above.





	[←151]

	       See paragraph 1 above.





	[←152]

	       See paragraphs 1 and 3.5 above.





	[←153]

	       See paragraph 1 above.





	[←154]

	       For a discussion of the principles contained in the New Delhi Declaration, see paragraphs 2.1 to 2.7 above.





	[←155]

	       See paragraph 1 above.





	[←156]

	       See paragraph 3 above.





	[←157]

	       Goepel Sustainability 1699.
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