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	1      Introduction

	 

	In assessing or quantifying delictual damages or compensation after a damage-causing event, the object or aim is to give to the injured or prejudiced plaintiff(s) the fullest possible compensation by placing them in the same financial position they were in prior to the damage-causing event.2 To meet this objective of full compensation, the plaintiff is inter alia burdened with the duty to prove the loss he has suffered, including the uncertain future loss which might not yet have transpired at the time he has to lodge his claim.3 In civil cases the measure of proof is a preponderance or balance of probability.4 This means that the plaintiff must prove that he has more likely than not suffered certain heads or categories of damage and he must also prove the exact amount of damages that should be awarded to compensate for that loss.5 This evidentiary burden that rests on the plaintiff will be discussed in more detail below.6

	 

	Two important rules of procedure apply to the institution of a claim for delictual damages, namely the rule on prescription and the once-and-for-all rule. According to the Prescription Act7 a delictual debt prescribes three years after it originated.8 Prescription commences to run as soon as a cause of action accrues and the debt in regard to the payment of damages is claimable.9 When the first damage occurs, assuming that all of the other elements of a delict can be proven, the cause of action accrues. This implies that where some damage has already occurred, the plaintiff must within three years10 institute an action against the wrongdoer. According to the common law once-and-for-all rule all losses arising from the same facts and cause of action must be claimed once in one action.11 This rule compels a plaintiff to institute only one claim for both the certain loss which has already been incurred, as well as for any uncertain future loss. One could argue that the combined application of the rule on the prescription of claims and the once-and-for-all rule burdens the plaintiff with the almost impossible task of proving uncertain future loss which might not yet have transpired by the cut-off date of three years after the damage-causing event, when the claim has to be lodged.

	 

	In executing this difficult task the plaintiff could employ the services of a financial expert, such as an actuary, to assist in proving the extent of the loss he will be suffering in future. An actuary specialises in making mathematical calculations based on proven facts and realistic assumptions about the future. The important role that an actuary could play in the assessment process will be discussed in more detail below.12 Mathematical calculations are not used in assessing non-patrimonial loss, for example pain and suffering, and therefore the assessment of non-patrimonial loss will not form part of this discussion.

	 

	Mathematical calculations, more specifically actuarial calculations, are an exact science in their own right and when this science has to be interpreted and evaluated by a legal expert within a legal context, potential conflict could arise. In my discussion I will endeavour to explain the reasons for this potential conflict between mathematical science and legal science and to illustrate from case law how this conflict could have a negative impact on the evaluation and calculation of the plaintiff’s claim. It is particularly when uncertain future loss has to be calculated for the assessment of damages that reconciliation between these two divergent sciences is essential to ensure that neither the plaintiff nor the defendant will be prejudiced by this conflict. To simplify this discussion I will focus on only two forms of uncertain future patrimonial loss, namely the future loss of income, also called loss of earning capacity, and the loss of support.

	 

	The court normally decides firstly on the value or extent of the loss suffered and thereafter adjusts this amount to make provision for relevant factors and contingencies that may affect the claim.13 The manner in which the court exercises its discretionary power will determine whether or not the damages awarded will be fair towards both the plaintiff and the defendant. The different aspects of the court’s judicial discretion will be discussed and commented on,14 but as a point of departure I should emphasise that the proper exercise of the discretion of the court is paramount in resolving the potential conflict between pure mathematics and the fair application of legal principles. In my conclusion I will provide guidelines on how the execution of the court’s judicial discretion could assist in resolving this potential conflict by ensuring that "fair" mathematics are used in assessing the damages to be awarded to the claimant.15

	 

	2      Presentation of evidence

	 

	2.1      Evidentiary burden of proof

	 

	It is trite law that the plaintiff must prove the extent of his loss, as well as the amount of damages that should be awarded.16 The measure of proof is a preponderance of probabilities, which entails proving that the occurrence of the loss is more likely than not, that is, that there is more than a fifty per cent chance that it will occur.17

	 

	The measure of proof is relaxed in cases where uncertainty prevails, for instance in the case of future loss. From the judgment of Selikowitz J in Hendricks v President Insurance Co Ltd18 the reason for establishing this exception becomes clear:

	 

	The principle applicable to the assessment of damages has as its ratio the policy that the wrongdoer should not escape liability merely because the damage(s)19 he caused cannot be quantified readily or accurately.20 The underlying premise upon which the principle rests is that the victim has, in fact, suffered damage(s) and that the wrongdoer is liable to pay compensation or a solatium.

	 

	Colman J explains in Burger v Union National South British Insurance Co21 how the court should take account of an uncertain future event in the assessment of future loss:

	 

	A related aspect of the technique of assessing damages is this one: it is recognised as proper in an appropriate case, to have regard to relevant events which may occur, or relevant conditions which may arise in the future. Even when it cannot be said to have been proved, on a preponderance of probability, that they will occur or arise, justice may require that what is called a contingency allowance be made for a possibility of that kind. If, for example, there is acceptable evidence that there is a 30 per cent chance that an injury to a leg will lead to an amputation, that possibility is not ignored because 30 per cent is less than 50 per cent and there is therefore no proved preponderance of probability that there will be an amputation. The contingency is allowed for by including in the damages a figure representing a percentage of that which would have been included if amputation had been a certainty. That is not a very satisfactory way of dealing with such difficulties, but no better way exists under our procedure.22

	 

	From this it can be deduced that in instances where the loss is difficult to prove (eg uncertain future loss) the measure of proof is lighter and the plaintiff needs only to prove the degree of probability that the uncertain loss will ensue. Robert Koch23 refers to this technique of damages assessment in the case of uncertain loss as the "value of a chance".24 Further, he is of the opinion that the technique of the valuation of a chance is essential in creating fairness towards plaintiffs and defendants in the assessment of damages for future loss.

	 

	Related to this, Boberg25 distinguishes between the burden of proof that rests on the plaintiff to prove his loss (with a preponderance of probabilities) and the burden to prove the extent of his loss:

	 

	The element of patrimonial loss, like the other elements of Aquilian liability, must be proved by the plaintiff on a balance of probabilities. This requirement relates to the fact of damage; its quantum, particularly where it is prospective, may depend on various imponderables, some of which have a less than 50 per cent chance of materialising. They are not ignored on that account, but are properly represented by a contingency allowance of the same percentage as the chance of the events occurring. Moreover, a plaintiff who has laid the best available evidence before the court should not be non-suited merely because his loss is difficult to quantify: the court must do the best it can with the materials to hand.26

	 

	From this it can be adduced that Boberg requires that the paintiff should produce the best available evidence to the court,27 and if the extent of the loss is still "unprovable" the court should allow a part of the damage, equal to the percentage of the chance that the damage will transpire.28 Does this exception apply to all forms of loss under any circumstances? According to Visser,29 in the case of future loss the plaintiff need only prove the possibility of loss with a preponderance of probability, but the content or full extent thereof need not be proven with a preponderance of probability.30

	 

	It seems as if a clear distinction can be drawn between the application of the measure of proof in the case of facts regarding the past and in the case of the assessment of future loss.31 In the case of facts regarding the past the court determines based upon the evidence adduced whether the plaintiff has proven with a preponderance of probabilities those facts or not.32 In the case of the assessment of future loss the court takes a different point of view. If there is uncertainty that a specific circumstance will occur in the future, and the occurrence of this circumstance will influence the quantum of the plaintiff’s claim, the court will allow for the measure of uncertainty in the prediction.33 For example, if there is a forty per cent chance that the plaintiff will need an operation in future, the court will award the plaintiff the present value of forty per cent of the estimated cost of the operation.34

	 

	One could justifiably ask why, in respect of the measure of proof, a distinction should be made between past loss and future loss. In particular one could ask why the plaintiff who has proven past loss with a fifty-one per cent probability is usually awarded the full extent of his loss, while the plaintiff who has proven future loss with the same degree of probability is awarded only fifty-one per cent of his loss by way of damages.35 Eggleston36 is of the opinion that there is no logical answer to this question. He thinks that the distinction may have developed from the methods used by the courts. In most civil cases the courts have to choose which one of the witnesses spoke the truth. When the court decides who to believe, it is natural for the court to regard the facts presented by that witness as certain and true. But this approach of "the winner takes all" makes it impossible to serve justice between the two parties and it seems fairer to find a system whereby losses could be shared. Eggleston regards the principle of the sharing of losses as a possible explanation for the unique manner in which uncertain future loss is assessed. Koch37 also refers to the similarities between the apportionment of damages in the case of contributory fault and reduced liability in the case of uncertain future loss.

	 

	A further explanation could be that the courts award an amount based upon fairness or justice.38 The award of an amount of damages on this basis can be explained as follows: If future loss (or a part thereof) cannot be proven on a preponderance of probability, that part of the claim should in principle not succeed. Since the plaintiff has already been prejudiced by the application of the rule on prescription and the once-and-for-all rule, which forced the plaintiff to institute his claim before the full extent of his loss had occurred or could be determined, the court has a discretion to assist the plaintiff based on fairness. The manner in which the courts can do this is by way of a contingency allowance.39

	 

	This term "contingency" needs to be explained because of its vital importance to the plaintiff’s claim. Contingencies could be defined as uncertain40 circumstances of a positive or negative nature which, independent of the defendant’s conduct41 and if they should realise,42 would probably influence a persons health, income, earning capacity, quality of life, life expectancy or dependency on support in future or could have done so in the past. These "uncertain" circumstances must consequently be taken into account in a fair and realistic manner by increasing or decreasing the plaintiff’s damages during the quantification process. If the relevance of a positive contingency is proved it will increase the amount of damages to be awarded, and if the relevance of a negative contingency is proved, it will decrease the amount of damages to be awarded.43

	 

	Essential to this definition is the element of uncertainty. Sometimes the uncertainty does not relate to the question of whether the hypothetical event or occurrence will take place at all, but to when it will take place in the future. For example, in a claim for loss of support where a breadwinner spouse was killed, the probability of remarriage by the dependent spouse could be regarded as a contingency. The claim for loss of support will be affected by remarriage, but equally important is the estimation of when such a remarriage will take place. A "contingency adjustment" could be made to the claim for loss of support for the probability that the remarriage will take place some time in the future.44 Evidence will be presented to the court and the legal team representing the dependent spouse will make a suggested contingency adjustment or even suggest that no such adjustment should be made. The court will then, based on the evidence presented and the presentations made, use its judicial discretion to decide on a contingency adjustment in reduction of the claim. If judgments in the past are used as a basis, this could vary from zero per cent to seventy per cent of the claim for loss of support.45 The judicial discretion of the court in these circumstances will be discussed in more detail below.46

	 

	The duty to prove is also a duty to present to court the full and best possible evidence within the knowledge and contemplation of the plaintiff, also in respect of negative contingencies.47 All of the relevant contingencies, positive and negative, which can be deduced from the plaintiff’s evidence, should be embodied in the actuarial calculations (if such evidence is used).

	 

	In the process of taking contingencies into account, the court must basically follow two steps each time. It should first of all determine if the contingency is relevant, and secondly it must decide to what extent the contingency influenced the loss and therefore the amount of the damages. During both these decisionmaking processes the court can be convinced by facts, and sometimes the court may even make a policy decision in circumstances where no facts were presented to the court or no facts could convince the court. The following facts could be relevant in the case of a claim for loss of earning capacity or loss of support: the life expectancies of the dependent spouse, of the breadwinner husband had he not been killed in the accident, and of their dependent children; the annual income of the injured plaintiff and the deceased breadwinner immediately before the damage-causing event, etcetera. Expert evidence will be necessary to prove these facts with a preponderance of probabilities. The court can also under certain circumstances take judicial notice of particular facts,48 like the rate of inflation, the fact that most employees can experience a break in income, the fact that the life of a human being can be ended at any time, or that after the death of the breadwinner the surviving spouse could marry again, etcetera.

	 

	2.2      Degrees of probability

	 

	In the law of evidence reference is continuously made to probabilities because we live in a world full of uncertainties.49 When the courts apply probabilities to determine the amount of damages to be awarded, they clearly distinguish between facts of the past and the probabilities in respect of what could happen in the future.50

	 

	In determining facts the courts make use of the normal principles of reasoning, and the making of assumptions and conclusions forms part of this process. The existence or occurrence of essential facts can be derived from the court’s direct knowledge of certain information and from the evidence presented by witnesses.51 However, this process is never undertaken in complete certainty, but only in varying degrees of probability.

	 

	Dr Daan van Rensburg52 points out in his doctoral thesis the difference between the concepts "probable" and "possible". He explains that a probability, even the smallest degree thereof, points to something more than a mere possibility. On the other hand, the word "possible" is often used in everyday spoken language to indicate a minor degree of probability. He further states that it is incorrect to speak of equal or unequal possibilities, or to speak of degrees of possibilities - possibility is an absolute concept; it is not capable of being graded or scaled. However, it is correct to refer to degrees of probability.53

	 

	When discussing the concept a "preponderance of probabilities" as a measure of proof, one must ask whether the term "probability" in a legal context differs from the term "probability" in a mathematical context. Put differently: does legal probability differ from statistical or mathematical probability?54 Legal probability and statistical probability are not in conflict with each other, but it could create problems if one simply assumes, for example, that a medical expert is necessarily also an expert in probabilities.55 Statistical or mathematical probabilities, as presented in expert evidence on their own, cannot meet the measure of proof: rather it should be the totality of the evidence that must meet the measure or standard.

	 

	Keynes56 declares that the grading of probabilities is determined by the weight of the evidence.57 He further states that the weight of the evidence cannot be analysed by way of the mathematical approach to probabilities.58 The weight of the evidence is determined by the totality of all favourable and unfavourable evidence, while the degree of probability of an argument is an indication of the difference between the favourable and the unfavourable evidence. The "evidence" referred to here includes expert evidence, proven factual evidence and evidence regarding the relative regularity with which certain events take place. The degree of probability is determined by the court and will depend inter alia on this evidence. It seems as if Keynes draws a clear line between where the expert’s functions should end and where the court should step in to complete the task of grading the probability.

	 

	2.3      Objective or subjective approach?

	 

	Probabilities are not surrendered to human imagination, which means that a supposition or assumption is not probable merely because someone thinks so. The facts that establish the knowledge upon which the probability is based should be determined objectively and independently of human opinion.59

	 

	Robertson and Vignaux60 add that all probabilities are subjective in the sense that they are valuations made by a unique individual with a unique combination of knowledge and experience. They further state that the valuation of probabilities should hopefully also be objective, especially in respect of two aspects: firstly that it is determined by generally accepted rules, and secondly that the same conclusion should always be reached in the case of individuals with identical information.

	 

	The recognition by the courts of the valuation of a chance as a clear separate technique to assess loss is, according to Koch,61 a step in the direction of a more mathematical approach.62 This approach could appear to be more objective because of the use of actuarial tables and the opinions of medical experts and employers. Koch,63 however, acknowledges that in spite of the objective appearance of this approach, it is predominantly based on subjective considerations which appear reasonable at the time of the assessment of the loss.64 The result of an actuarial calculation is usually adjusted on account of general contingencies and this adjustment is substantially subjective; it thus blends the scientific and equitable approaches to assessing damages.65 Thus Innes CJ held in Hulley v Cox66 that:

	 

	[i]t is at any rate desirable to test the result of an actuarial calculation by a consideration of the general equities of the case.

	 

	One could ask whether the adding of subjective considerations to the predominantly objective measure will assist in reaching a fair result, or whether it will hamper it. In other words, are subjective considerations, such as the judge’s feeling of what is just in the circumstances, necessary to create "fair" mathematics? The formulation of a proper theory on probability could assist in answering this question.

	 

	2.4      Probability theory

	 

	The probability theory that presents the basis for the assessment of the degree of probability must be based on logic67 since it has to do with the degree of belief that is rationally present in given circumstances, and not merely on the belief of a specific individual (eg the judge), which could be rational or irrational.68 Eggleston69 describes probability as someone’s evaluation (eg the presiding officer or the expert witness) of the likelihood that a future event will take place, subject to the facts and suppositions accepted or made by that person for purposes of the evaluation.

	 

	Koch70 is of the opinion that the focus of the court on its own discretionary feeling (rather than mathematical calculations) leads to the award of rounded percentages of degrees of probability, such as five per cent ten per cent or twenty per cent. Also in various older decisions the courts adjusted the amount of damages to a rounded-off amount.71 The suggestion is that streams of probabilities should rather be used or, to put this differently, that rounded-off degrees of probability should be in line with practice and the positive law. If the streams of probability are wide, this will alleviate the task of the court to award a specific degree of probability to the contingency.

	 

	From the above we can conclude that it is generally accepted that the determination of the degree of probability that an event will happen cannot be made by the judge solely on a subjective basis, but that objective factors should also be considered. The following is a theory on probability that could possibly form the basis for the determination of degrees of probability for the realisation of contingencies:

	 

	The probability that a relevant contingency will realise in future is determined by the court in view of objective measures in the form of a percentage chance expressed as a degree of probability, on the basis of factual averments and logical suppositions or assumptions from the totality of the expert and other evidence presented to court.

	 

	
		The actuary as an expert witness



	 

	Evidence led by experts may be regarded as an exception to the opinion rule.72 According to the opinion rule witnesses are forbidden to give their opinion or view on something they have not themselves experienced with their five senses.73 The opinion of an expert is, however, admissible if it is relevant, and that will be the case if the expert is better equipped than the court, because of his special knowledge and experience, to make assumptions based on the facts.74

	 

	Many different experts75 can testify in a claim for damages, but for the purposes of this publication I will focus only on the actuary as an expert witness. Koch76 describes the role of the actuary as an expert witness as follows:

	 

	It would seem that the role of the actuary as an expert witness is not that of a valuator but rather that of an expert calculator, economist and statistician who makes his skills available to assist the court in arriving at a fair and proper value for the loss. ... An actuary may thus appropriately be seen to act as a calculation assistant to the court in circumstances where the court does not itself have the necessary technical ability. In acting in this capacity the actuary does not have an unfettered discretion to exercise his own judgment as to what is fair, for the law is responsible for the purpose and framework within which the calculations are to be performed.77

	 

	According to Koch78 the original purpose with actuarial witnessing was to advise the court on an appropriate price for the issuing of a life annuity. Actuarial witnessing entails inter alia the application and explanation of mathematical or actuarial calculations in respect of future loss in particular.79 Because future loss is surrounded by uncertainty, the actuary can predict future loss only by making assumptions, conclusions and presumptions based on the relevant information available to him at that stage.80 In actuarial sciences various sources are used to assist in making actuarial calculations. Mathematical formulas and interest rates, rates of inflation, life tables, consumer price indexes etcetera are applied to assess the current value of uncertain future losses.81

	 

	The desirability of using statistics82 as the basis for actuarial calculations has been reviewed on many occasions by academic writers and in case law.83 Divergent views exist, but the value of statistical evidence in the application of contingencies cannot be underestimated.84 It can be stated that statistics should not be regarded as the only determining factor,85 but rather as one of many objective factors that should be considered by the courts in deciding on a contingency adjustment.86

	 

	There is further uncertainty as to if it is reasonable and fair to make use of statistics and averages in assessing life expectancies and occupational expectancies for individuals.87 Koch88 is of the opinion that averages in the case of uncertainties could establish consensus between parties. He reckons that one can effectively handle uncertainties only by way of averages. He explains that a claim for the loss of earning capacity is calculated on the basis of an "expected" income and not a "predicted" income. The expectation in respect of the income is described as a "personalised average", meaning that all available information (including statistics) is added together in such a way that the career of the plaintiff is individualised as far as possible. It is, however, inevitable that a degree of uncertainty will exist, which necessitates a form of generalising.89

	 

	In assessing future loss the expert evidence of actuaries is commonly led as a substitute for the court’s own, less sophisticated calculations.90 An actuary is an expert witness whose opinion is merely part of all of the other evidence before the court, to be given greater or lesser weight according to the circumstances of the case.91 The value of expert witnessing cannot be denied, but the fear of the unknown could cause courts to react negatively to expert witnessing that appears unknown and strange.92

	 

	The court is not obliged to accept the evidence presented by the actuarial expert, and if the evidence of two or more experts differs, the court must attempt to reconcile the inconsistencies or otherwise prefer the evidence of one expert above that of the other.93 It is also common for the trial court to ask the actuaries concerned, where there is conflicting actuarial evidence, to discuss the matter between themselves and to resolve their differences. This practice could obviate a considerable waste of court time,94 but could also reflect an abdication by the court of its responsibility to adjudicate.95 The court should not merely accept the actuary’s figures and make a deduction for contingencies, but should endeavour to come to grips with the underlying reasoning of the actuary.96 Therefore it is submitted that expert witnesses should give reasons for reaching their conclusions.97 The court is required to take care that the opinion of an expert witness does not usurp the function of the court.98 Most particularly, it is the function of the court, not the expert witness, to determine the relevant law.99 This highlights the line drawn between the assistance the actuary provides and the responsibilities of the court.

	 

	If the actuaries are unable to resolve their differences, it then becomes the responsibility of the court to hear the conflicting points of view and to choose between them.100 This was well explained in Burger v National South British Insurance Co:101

	 

	I am not bound to accept, and I do not accept in their entirety, the views of any one of the experts. I take from their testimony and from the probabilities as I see them, such help as I can get towards an assessment of damages. Doing the best I can with the evidence and the probabilities, I reach findings between the two extremes that I have mentioned.

	 

	On the other hand, if there is a shortcoming in the actuarial calculations the court can also request a fresh actuarial calculation based upon assumptions dictated by the court.102 In Nochomowitz v Santam Insurance Co Ltd103 the court held the following on this issue:

	 

	The matter will now stand down until such time as the actuaries have completed their calculations on the foregoing basis. It may then be mentioned again for the purpose of leading further evidence, if necessary, and of enabling me to make such final awards or orders as may be appropriate.

	 

	If the plaintiff fails to lead available actuarial evidence, he will not be deprived of a right to compensation, but it may give rise to a lower award than might otherwise have been the case.104 A court may also mero motu, but with the consent of both parties, request expert assistance to perform complex calculations.105 In Kotwane v Unie Nasionaal Suid-Britse Versekeringsmaatskappy Bpk106 the court took judicial notice of interest rates, inflation and the increase in the salaries of black persons. An application for extension was brought in order for the evidence of an actuary to be heard. The court, however, rejected this application and made its own calculations.107 In contrast with this approach, the court requested the actuary in Trimmel v Williams108 to recalculate the damages award based on amended assumptions.109 The latter procedure would be preferred to a situation where the court decides to make its own calculations on complicated issues.

	 

	It is also possible to have instances where the uncertainties regarding the future of the specific plaintiff and his circumstances are of such a nature that they do not justify actuarial calculations. In Griffiths v Mutual & Federal Insurance Co Ltd110 the court held that:

	 

	[i]n a case where there is no evidence upon which a mathematical or actuarially based assessment can be made, the Court will nevertheless, once it is clear that pecuniary damage has been suffered, make an award of an arbitrary, globular amount of what seems to it to be fair and reasonable, even though the result may be no more than an informed guess.

	 

	It seems as if the courts are hesitant to allow expert evidence in respect of matters over which the court should make the judgment.111 Taking account of contingencies in the assessment of damages is one of the areas of potential conflict between the expert witnesses and the court. The court could argue that expert witnesses enter the domain of the court if they make suggestions regarding contingency adjustments, while the court itself has a wide discretion in respect of the application of contingencies. It is, however, often impossible for the actuary to complete the calculations without making suggested contingency adjustments. The reasoning behind the actuary’s calculations should be of such a nature that the court can be convinced of their logic and fairness. The contingency adjustments suggested by the actuary should be handled by the court in exactly the same manner as the calculations themselves – they serve merely as a guideline to the court.

	 

	The following guidelines in handling expert actuarial evidence can be deduced from the various case decisions and the preceding discussion:

	 

	
	a) Actuaries should clearly indicate in their report on which assumptions and premises they based their calculations, as well as the contingencies they have already provided for in their calculations.

	b) The actuarial calculations should be taken as the starting point or basis for the assessment of damages by the court in the case of future loss.

	c) The court is not bound to the expert actuarial calculations.

	d) When confronted with two conflicting expert reports or evidence, the court has a discretion to choose between the two, or to appoint an alternative expert.

	e) In assessing the final damages award, the court has a wide discretion to adjust the findings of the expert evidence.



	 

	4      Judicial discretion

	 

	How wide is the judicial discretion of the court and can it be limited or restricted by expert evidence? According to Koch112 the deduction for general contingencies reflects the court’s subjective impression as to the adequacy of the primary actuarial calculations. According to this, it would be the subjective discretion of the court that limits expert evidence rather than the other way around. It is important to note that actuarial evidence can be applied without the court’s ever sacrificing its judicial discretion.113 In a recent decision of the Supreme Court of Appeal in Road Accident Fund v Guedes114 Zulman AJ confirms this:

	 

	The court necessarily exercises a wide discretion when it assesses the quantum of damages due to loss of earning capacity and has a large discretion to award what it considers right. Courts have adopted the approach that in order to assist in such a calculation, an actuarial computation is a useful basis for establishing the quantum of damages. Even then, the trial court has a wide discretion to award what it believes is just.

	 

	Actuarial calculations are not, however, always regarded as the correct method to assess the loss. The court is free to choose whichever method it considers best suited to the facts and circumstances of the case.115 In respect of the claim for loss of support the Court of Appeal decided as long ago as 1923 in Hulley v Cox116 that there is more than one method of calculating that can be applied. The court can use either the annuity method or the method by which a rough estimate is made. In the case of the annuity method, actuarial calculations are used. The court chose in Hulley v Cox to make a rough estimate because this method gave the court more freedom to consider the particular circumstances of the case.117

	 

	In respect of the claim for loss of earning capacity or future loss of income Nicholas JA explained in Southern Insurance Association Ltd v Bailey118 two possible approaches to be followed by the court:

	 

	Any enquiry into damages for loss of earning capacity is of its nature speculative … All that the Court can do is to make an estimate, which is often a very rough estimate, of the present value of the loss. It has open to it two possible approaches. One is for the Judge to make a round estimate of an amount which seems to him to be fair and reasonable. That is entirely a matter of guesswork, a blind plunge into the unknown. The other is to try to make an assessment, by way of mathematical calculations, on the basis of assumptions resting on the evidence. The validity of this approach depends of course upon the soundness of the assumptions, and these may vary from the strongly probable to the speculative. It is manifest that either approach involves guesswork to a greater or lesser extent. But the Court cannot for this reason adopt a non possumus attitude and make no award. ... In a case where the Court has before it material on which an actuarial calculation can usefully be made, I do not think that the first approach offers any advantage over the second. On the contrary, while the result of an actuarial computation may be no more than an 'informed guess', it has the advantage of an attempt to ascertain the value of what was lost on a logical basis; whereas the trial Judge's 'gut feeling' (to use the words of appellant's counsel) as to what is fair and reasonable is nothing more than a blind guess.119

	 

	In adjusting actuarial calculations, different methods can be used by judges within their judicial discretion. Some judges will make various adjustments during the different stages of the actuarial calculations if they do not agree with the suppositions and assumptions on which they were based. They may then also choose to make a general contingency adjustment at the end when the final award is assessed. Other judges will adjust only the final award reached by the actuarial calculations by way of a general contingency adjustment. If judges choose to follow the first route, they should be very careful when adjusting an actuarial calculation that was done by an expert in the field. Charles120 warns against the possible temptation on the path of the courts to adopt only a part of the actuarial report and to combine that evidence with other evidence received from an independent other source.121 The judges would be advised to rather instruct the actuary to change the assumptions and recalculate the loss. On the other hand a general contingency adjustment at the end of the calculation falls squarely within the wide discretion of the court and can also have the desired effect.

	 

	To illustrate this point I wish to refer to the recent Supreme Court of Appeal decision in Road Accident Fund v Guedes.122 In an action for damages for bodily injuries arising out of a motor vehicle accident, the High Court awarded the respondent (Ms Guedes) an amount of approximately 3.12 million rand in respect of her future loss of income or earning capacity. Ms Guedes was only partially incapacitated owing to the injuries sustained. The court arrived at the quantum of its award on the basis of actuarial calculations of the income Ms Guedes would have received but for the accident and the income she stood still to earn having regard to the accident, from which figures it made contingency deductions of 10% and 30% respectively, and then awarded the difference.

	 

	Value of income but for the accident            R7 954 150

10% contingency deduction                  R 795 415

                                                =      R7 158 735

Value of income having regard to accident      R5 770 981

30% contingency deduction                  R1 731 294

                                                =      R4 039 687

Difference = Total to be awarded                                    R3 119 048 



	 

	In reaching the figure in the "but for" scenario, the actuary made the assumption that Ms Guedes would have been promoted and received an income on the highest level. In reaching the figure in the "having regard to" scenario, the actuary made the assumption that Ms Guedes would not be promoted to any level further than the one she occupied at the time. On appeal, the appellant (Road Accident Fund) contended that the correct approach should have been to find that Ms Guedes would have been promoted to the same level pre- and post-accident and argued for a higher contingency deduction from the "having regard to" scenario than that for the "but for" scenario, or alternatively to deduct a substantially higher contingency in the "but for" scenario and a low contingency in the "having regard to" scenario. The Road Accident Fund therefore contended that the court of first instance misdirected itself and ought to have made deductions of 40% and 20% respectively, and ought, consequently, to have awarded the respondent an amount of only R155 700.

	 

	Value of income but for the accident            R7 954 150

40% contingency deduction                  R3 181 660

                                                =      R4 772 490

Value of income having regard to accident      R5 770 981

20% contingency deduction                  R1 154 196

                                                =      R4 616 785

Difference = Total to be awarded                                    R 155 705 



	 

	The Supreme Court of Appeal held that the court of first instance did in fact misdirect itself in misapplying the guideline given by Koch in his well-known textbook the Quantum Yearbook. Koch suggests a sliding scale of half a per cent for every year to retirement age. The respondent, Ms Guedes, was 26 years of age at the time of the accident. An application of Koch’s sliding scale to this matter would have led to a contingency deduction of 19.5% to the "but for" scenario. In respect of the "having regard to" scenario, the Supreme Court of Appeal held that, based on the evidence presented to the High Court, the 30% deduction was appropriate. The final award by the Supreme Court of Appeal was thus calculated as follows: 

	 

	Value of income but for the accident            R7 954 150

20% contingency deduction                  R1 590 830

                                                =      R6 363 320

Value of income having regard to accident      R5 770 981

30% contingency deduction                  R1 731 294

                                                =      R4 039 687

Difference = Total to be awarded                                    R2 323 633 



	 

	This case clearly illustrates the difference a contingency adjustment could make to the final amount awarded to the plaintiff and thus also illustrates the importance of the judicial discretion in regards to contingency adjustments.

	 

	My discussion would be incomplete if I did not also briefly mention the difference between a general contingency adjustment and a specific or special contingency adjustment. Specific or special contingencies are regarded as specific because they are primarily relevant in specific people’s lives at specific times, for example remarriage or divorce. Specific contingencies have to be substantiated by evidence, although not necessarily proven on a preponderance of probabilities. The evidence referred to here would include statistics, the personal circumstances of the plaintiff or the deceased breadwinner, oral evidence given during the trial, or other documentary evidence presented to the court. Because a specific contingency adjustment could be very high in comparison with a general contingency adjustment, as I will presently illustrate from case law, the court should be very careful when determining the size of the specific contingency adjustment and remember that it should always relate to the proven facts.

	 

	All of the following examples from case law relate to a specific contingency adjustment made for a possible remarriage by the widow. In Milns v Protea Assurance Co Ltd123 Watermeyer J described the widow as "a very presentable young lady with no attachments and ... rate[d] her chances of remarriage as high". This led to a seventy per cent specific contingency deduction of her claim for loss of support based upon a possible remarriage. In this case the court also at first made a twenty-two per cent general contingency adjustment, which collectively amounted to an almost eighty per cent deduction in the widow’s total claim. In Shield Insurance Co Ltd v Booysen124 Trollip AJ distinguished the widow in this case from the one in the Milns case in that this widow was older and had three children, one of whom was out of wedlock. This prompted him to make a contingency deduction for remarriage of "only" fifty per cent. In Trimmel v Williams125 a seventy per cent contingency adjustment for remarriage was also made, based on the following facts: the widow had capital, her children were provided for, and she was young and attractive. From these examples it must be clear that a specific contingency adjustment best illustrates the power of the judicial discretion of the court and how the exercising of this discretion could dramatically influence the damages to be awarded.

	 

	
		Conclusion



	 

	Based upon the various legal procedures and problems I have endeavoured to highlight, it is suggested that in assessing the damages to be awarded, the judicial discretion of the court be exercised in the following manner:

	 

	
	a) The court should choose the method of assessment carefully, knowing that the method so chosen will influence the use of actuarial calculations and the manner in which contingencies will be taken into account.

	b) In the assessment of the contingency adjustment, the court should take note of the objective factors present, inter alia logic and common knowledge, the proven factual circumstances of the plaintiff, the expert and other evidence, etcetera.

	c) In applying subjective considerations the court should exercise its wide judicial discretion with caution, especially when making a specific contingency adjustment. 

	d) The court should give reasons for deviating from the actuarial calculations and should refrain from making its own mathematical calculations or amending the actuarial calculations of an actuary.



	 

	Finally, I wish to state that the court should function as the caretaker of the damage assessment process, and not operate as the bully who uses its wide discretion to simply overrule the actuary and to usurp the whole assessment process as if it is the sole domain of the court. The old saying that justice must be seen to be done also applies here. In assessing delictual damages, it is the duty of the court, within its wide discretion, to ensure that both objective and subjective factors are considered in such a manner that the assessment could be regarded as an application of "fair" mathematics.
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