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	1 Introduction



	In the Yusuf and Kadi decisions of 2005, the European Court of First Instance (CFI) affirmed the absence of due process for individuals residing in EU Member States and whose assets were frozen, due to their blacklisting by the UN Security Council as ‘international terrorists’.2 This is but one concrete example of the increasing tension between fundamental human rights norms and other international obligations such as international peace and security in the post 9/11 era. In addition, it is a clear illustration of the direct relevance for individuals of the intensification in the shift of public decision-making away from the nation state towards international actors such as international organisations, as it can no longer be said that these decision are only of an inter-state nature.3 

	 

	Moreover, the Yusuf and Kadi decisions illustrate the inability of any of the respective international legal subjects (UN, EU, Member States) to reconcile by itself its international obligations pertaining to human rights and (inter)national security in a manner that provides any meaningful legal protection to the affected individuals. These (clashing) international obligations also represent obligations that traditionally constituted core elements of the exercise of public power within the nation state, namely the protection of public safety versus the protection of individual liberties. Therefore the Yusuf and Kadi decisions poignantly illustrate the eroding impact of the continuous (re)-allocation of public power between different international legal subjects on the concept of a ‘total’ constitutional order, where the fundamental substantive and structural norms that constitute the supreme legal framework for the exercise of public power are concentrated in the nation state.4 The decisions further underpin the submission that such a supreme legal framework is only possible in a system where national, regional (for example, EU), and functional (for example, WTO, UN) legal orders complement each other in order to form an international constitutional order.5

	 

	The fundamental substantive elements of the international constitutional order primarily include the value system of the international legal order, meaning norms of positive law with a strong ethical underpinning (notably human rights norms) that have acquired a special hierarchical standing vis-à-vis other international norms through state practice.6 The fundamental structural elements include the subjects of the international legal order that collectively form the international community and they provide mechanisms for the enforcement of the international value system. The international community is composed predominantly of states, which still remain central to international law-making and enforcement. Regional and functional organisations with legal personality (for example, EU, UN, WTO), and individuals also participate in the membership of the international community.7

	 

	The author argues that the term ‘constitution’ is not exclusively reserved for the supreme legal framework of (sovereign) States, as the fundamental legal framework of any community can be so defined.8 ‘International constitutional law’ refers to the fundamental structural and substantive norms – unwritten as well as codified – of the international legal order as a whole, which contain the outer limitations for the exercise of public power. References to the ‘constitutionalisation’ of the international legal order describe the process of  (re-)allocation of competencies among the subjects of the international legal order that shape the international community and its value system.

	 

	That there is no reason to reserve the term ‘constitution’ for the supreme law of a sovereign State consisting of a single pouvoir constituant is already illustrated by the fact that federal States such as Germany and the United States recognise sub-national constitutions on the federated state level.9 More importantly, however, the constitutionalisation process within the European Union (EU) that resulted in the Treaty Establishing a Constitution for Europe,10 has challenged the notion that a constitutional order necessarily presupposes the existence of such a traditional constitutional demos. Europe's constitutional architecture has never been validated by a constitutional demos, which challenges one of the classic conditions of a constitution, namely the inherent association of a constitution and constitutional law with state- and peoplehood.11 Instead, the European constitutional order envisages competing (national) polities within a larger political order in the form of shared values and political organisation.12 It thus envisages the co-existence of national constitutional orders within a supra-national constitutional order in the form of the EU.

	 

	Another domain in which the use of constitutional language has become quite common, concerns the foundational treaties of international organisations. The constituent documents of international (functional) organisations, such as the WTO, the WHO, or the UN, are often described as the constitution of the organisation in question. When used in this context, the term refers to the fact that the constituent document of an international organisation is an international treaty of a special nature. Its object is to create a new subject of international law with a certain (law-making) autonomy, to which the states parties entrust the task of realising common goals.13 The constitutionalist approach to the law of international organisations is also an indication of the fact that the powers of international organisations have to be exercised in accordance with certain legal constraints, notably those articulated in its constituent document.14 The constitution of an international organisation thus embodies the legal framework within which an autonomous community of a functional nature realises its respective functional goal, for example, trade liberalisation, human rights protection, or the maintenance of international peace and security. 

	 

	However, the use of the term ‘constitution’ is here extended beyond the above notions to describe a system in which the different national, regional and functional regimes form the building blocks of the international community ('international polity') that is underpinned by a core value system common to all communities and embedded in a variety of legal structures for its enforcement. Through the inter-action of the different regimes, glued together by the international value system, the fundamental legal framework of the international legal order containing (inter alia) the outer limits for the exercise of public power emerges.

	 

	The purpose of such an extension is related to the fact that the proliferation in recent years of functional regimes has lead some authors to question whether one can actually speak of one international community and one international value system. Instead, they see the emergence of a variety of functional regimes or ‘networks’. These functional regimes or networks are characterised by the absence of hierarchy between their respective normative systems, which would determine the outcome of any inter-regime conflicts.15 

	 

	The logical consequence of this line of argument would be that decisions such as those of the CFI in the Yusuf and Kadi cases in which human rights protection of individuals can effectively be abolished by functional regimes pertaining to (inter alia) peace and security, are likely to increase in an era where decisions of international organisations (functional regimes) are increasingly directed at individuals rather than States. This, in turn, is bound to result in a creeping (re-)establishment of absolute public power over private individuals.

	 

	As a result, the author challenges the network approach by arguing that the different functional regimes within the international legal order function as complementary elements of a larger whole. This would be the embryonic international constitutional order within which an international value system characterised by hierarchical elements is emerging, which can provide some guidance for solving potential conflicts between regimes. Moreover, since the international value system is composed primarily of human rights norms (see below), inter-regime conflicts would be resolved in a way that prevents uncontrolled exercise of public power over private individuals. 

	 

	 

	
	2 The international versus regional value systems



	The rudimentary hierarchical characteristics of the international value system become very visible when contrasted to the more well-developed hierarchical dimensions of a regional value system, notably that of the European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 (ECHR). Regional value systems can be defined in the same manner as the international value system, except that their reach is limited, for example to a particular geographic region, whereas the international value system is of a more universal nature. 

	 

	The rudimentary international value system is of a layered nature, that includes the (sometimes overlapping) layers of universal ius cogens norms and erga omnes obligations. As will be illustrated below, most of the international norms qualifying as ius cogens and/or erga omnes norms are human rights norms, which support the view that human rights have developed into the core of the international value system.16 The normatively superior character of ius cogens norms was introduced in positive international law through article 53 of the Vienna Convention on the Law of Treaties of 1969,17 with the primary aim of placing the deviation from peremptory norms beyond the treaty-making competence of States.18

	 

	The concept of erga omnes obligations gained recognition through the jurisprudence of the International Court of Justice (ICJ), when it distinguished between the obligations of a state towards the international community as a whole, and those borne towards other (individual) States. In the Barcelona Traction case,19 the ICJ determined that the former obligations are the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection: they are obligations erga omnes. The notion of erga omnes obligations also finds recognition in the Articles on State Responsibility of 2001, where a distinction is drawn between breaches of bilateral obligations and obligations of a collective interest nature, which include obligations towards the international community as a whole.20

	 

	The Barcelona Traction decision of the ICJ provides authority for the conclusion that ius cogens norms would have erga omnes effect. Without expressly referring to ius cogens the ICJ implied as much by the types of (notably human rights) norms it mentioned as examples of erga omnes norms.21 These included the out-lawing of the unilateral use of force, genocide and the prohibition of slavery and racial discrimination. Given the fact that these same prohibitions are widely regarded as being of a peremptory nature, one can conclude that a norm from which no derogation is permitted, because of its fundamental nature, will normally be applicable to all members of the legal community.22 One should be careful, however, not to assume that the opposite also applies, namely that all erga omnes norms would constitute peremptory norms of international law. 23

	 

	For example, the human rights obligations contained in the International Covenant on Civil and Political Rights of 1966 (ICCPR) and the International Covenant on Economic, Social and Cultural Rights of 1966 (ICESCR) all have erga omnes effect to the extent that they have acquired customary international law status.24 Their collective interest nature gives the international community as a whole an interest in their performance and shows that they amount to more than mere "bundles of bilateral obligations".25 At the same time, this fact does not in and of itself elevate all erga omnes human rights obligations to peremptory norms. The peremptory character of the prohibition of genocide and torture resulted from its specific recognition as such by a large majority of States.26 Customary erga omnes norms without peremptory status would therefore constitute a second layer of the international value system, below that of peremptory norms.

	 

	The practical value of this layered international value system is closely related to the question of its enforcement. In particular, the question arises whether the international community possesses structures capable of enforcing such a system and resolving potential conflicts between its different (hierarchical) components.27 The author has argued elsewhere that at the current stage of development of the international constitutional order, the international value system has to be enforced within a variety of institutional structures, given the absence of a binding, centralised international judiciary.28 It is therefore up to regional and functional judicial bodies, as well as national courts within domestic jurisdictions to enforce the emerging international value system in a decentralised fashion.

	 

	Such enforcement can benefit particularly from a potential spill-over effect of well developed regional value systems that show substantive resemblance to the international value system and that have strong enforcement mechanisms. The most advanced example in this regard is the ECHR, which has been concretised by the binding jurisprudence of the European Court of Human Rights (ECtHR). Moreover, the jurisprudence of the ECtHR has elevated the ECHR to a ‘European constitutional order’ with normative superiority vis-à-vis other international obligations of member States.29 This can inter alia be deduced from the manner in which the ECtHR reviews the application of rules flowing from treaties or customary law against ECHR obligations. The underlying rationale for such review seems to be that the norms protected by the ECHR would be of a hierarchically superior nature vis-à-vis other norms of public international law. Member States would be prohibited from giving effect to public international law obligations if and to the extent that they were not compatible with the human rights criteria laid down in the ECHR.30 

	 

	Admittedly, it is arguable that the ECHR merely resolved conflicts between international obligations by means of an inherent functional bias, i.e. by giving preference to the very obligations for which it was created to enforce. This would not necessarily imply the ECtHR's intention to elevate ECHR obligations to a normatively superior position vis-à-vis other international obligations. However, it is submitted that through repeated references to the constitutional character of the ECHR and its role as an instrument of ‘European public order’, the ECtHR indeed took a stand on the general normative superiority of ECHR obligations. 

	 

	The range of cases in which the ECtHR has reviewed the application of public international law obligations against the obligations in the ECHR suggest that the latter's normative superiority would, in principle, apply to all rights in the ECHR.31 Stated differently, it would apply to absolute rights that may not be restricted or derogated from, even in times of war or public emergency (for example, the prohibitions on torture and cruel, inhuman or degrading treatment and punishment);32 rights that may be restricted for narrower purposes such as in times of emergency (for example, the right to a fair trial);33 and rights that may be restricted for broader purposes, such as public safety, the protection of public order, the prevention of crime and the protection of the rights and freedoms of others (for example, the right to privacy and family life; the right to vote, and the right to property).34

	 

	This case law further illustrates that an international obligation appearing to be in conflict with an ECHR obligation would not automatically be trumped by the latter. The ECtHR would first attempt to balance and reconcile the different international obligations at stake. This is particularly the case where decisions of binding obligations of international organisations are at stake.35 However, the fact remains that all rights and obligations under the ECHR have the potential to trump conflicting obligations under international custom or treaty law in instances of irreconcilable conflict.

	 

	 

	
	3 The spill-over effect



	The question that now arises is whether this well developed regional constitutional order can strengthen the normative superiority of the international value system (and therefore the international constitutional order) through a spill-over effect. Given its role as the most advanced international system for the protection of human rights, the ECHR is bound to have a significant impact on the interpretation and application of human rights obligations contained in other human rights instruments. Therefore, to the extent that the substance of the European public order overlaps with the international value system as a whole, the former is bound to contribute to the strengthening of the normative superiority of the latter. 

	 

	At this point one has to underline that other regional human rights regimes would in principle be capable of a similar spill-over effect. However, in light of the ECHR's well-developed jurisprudence and that it is already having a significant influence on the interpretation of the UN and other regional human rights instruments, it is empirically justified to commence an analysis of the "spill-over effect phenomena" with the ECHR. A next step would then be to examine the extent of a similar spill-over effect of the remaining regional human rights regimes on the international value system as a whole.

	 

	This spill-over effect of the ECHR is partly realised through the jurisprudence of other international or regional human rights bodies. To name but one example, it is well known that the reasoning of the ECtHR in the Soering decision was subsequently followed by the UN Human Rights Committee in Ng v Canada.36 Similarly, this Committee has followed the ECtHR's approach to reservations in suggesting the severing of reservations to the ICCPR that were in violation of its object and purpose.37

	 

	However, the spill-over effect can also be realised through the jurisprudence of other international judicial bodies (for example, CFI, ECJ, WTO panels, ICSID arbitration panels) or national courts – if and to the extent that they are confronted with conflicts between international human rights obligations and other international obligations binding on the parties to the dispute. In fact, the existence of a spill-over effect on functional judicial bodies and national courts would reflect the broader normative impact of international human rights norms outside the functional area of human rights. Whereas one may expect that international human rights bodies functioning within similar functional parameters would all accord a higher status to human rights obligations vis-à-vis other international obligations, the same could not necessarily be said of (other) functional judicial bodies or national courts. These bodies operate within a different or, in the case of national courts, much broader functional parameter. If they would nonetheless (consistently) allow international human rights obligations to trump other international obligations in case of irreconcilable conflict, this would be evidence of an increasing general recognition of the hierarchically superior status of the international value system and the strengthening of the international constitutional order as a whole. 

	 

	Some evidence of national courts attributing a hierarchically superior status to international human rights norms does exist. For example, in the case of Netherlands v Short,38 the Dutch Supreme Court refused the extradition to the United States of an American soldier suspected of having murdered his wife in the Netherlands, despite the fact that such extradition was required under the NATO Status of Forces Treaty of 1951.39 Under the influence of the Soering case, the Dutch court feared a violation of Article 3 ECHR, as there was a real risk of the accused being subjected to the "death row phenomena".40

	 

	More recent examples of the role of national courts in this regard inter alia include two decisions pertaining to article 6(1) ECHR. In the case of Siedler v Western European Union,41 the Belgian Court of Appeal waived the immunity of the Western European Union (WEU) in a case that concerned a labour dispute between the WEU and one of its employees. Under the influence of the ECtHR Waite and Kennedy decision,42 the Belgian court determined that the internal Appeals Commission of the WEU did not provide adequate alternative legal protection in terms of article 6(1) of the ECHR. Similarly, the French Court of Cassation recently declared a case admissible that concerned a dispute between the African Development Bank (BAD) and one of its employees, despite the immunity enjoyed by the former. In Banque Africaine de Developpement v M.A. Degboe43 the Court of Cassation justified the BAD's waiver of immunity on the basis that the impossibility of a party to a civil dispute to bring the case before a court of law that renders binding decisions, constituted a denial of justice that violated the international public order. 

	 

	Although these decisions primarily strengthen the European public order, they can also result in an indirect strengthening of the international value system as whole, for it is possible that these decisions may influence other national courts or international bodies to apply a similar reasoning to more universal human rights instruments such as the ICCPR. It is significant that in the Degboe case, the French Court of Cassation not merely made reference to a violation of article 6(1) ECHR (and therefore the European public order), but to a violation of the international public order. This is already an indication of a spill-over effect of the ECHR on the international value system as a whole.

	 

	Another interesting case is the Rukundo decision of the Swiss Federal Supreme Court.44 This decision involved a request by the International Criminal Tribunal for Rwanda (ICTR) – a tribunal that was created by the Security Council under Chapter VII of the UN Charter45 – for the transfer of Mr. Rukundo by the Swiss authorities to the ICTR. Mr. Rukundo claimed that the procedure before the ICTR would not satisfy the fair trial standards under articles 6 ECHR and 14 of the ICCPR. The Federal Supreme Court emphasised that Switzerland would not support international proceedings that did not guarantee those basic human rights in the ICCPR and the ECHR that constituted elements of the international public order.

	 

	The Swiss court thus incidentally reviewed the legality of a Security Council resolution when scrutinising the domestic measures that implemented the resolution. In doing so, it reviewed the actions of the Security Council against obligations in the ECHR as well as the ICCPR. It affirmed – at least in principle – the normative superiority of both human rights instrument vis-à-vis binding Security Council resolutions in case of conflict. In this fashion the Swiss court strengthened both the regional and international value systems.46 At the same time the Court was at pains to interpret the different international obligations in a harmonious fashion. It acknowledged the strong presumption of legality of a judicial body created on the authority of the Security Council and concluded that the procedural defects of the ICTR were not of such a nature as to rebut the presumption of their conformity with international human rights obligations.

	 

	Even so, the rhetorical willingness of the Swiss Court to acknowledge the normative supremacy of human rights obligations - also in relation to obligations flowing from the United Nations Charter - forms a clear contrast with the Yusuf and Kadi decisions of the CFI,47 in which the right to a fair trial was outweighed by obligations under the UN Charter pertaining to international peace and security. 

	 

	 

	
	4 Conclusion



	One could therefore conclude that there is already some evidence of a hierarchically superior international value system that draws inspiration and strength from a regional value system in the form of the ECHR. At the same time, however, the international value system remains fragile (especially in relation to obligations pertaining to international peace and security). 

	 

	Moreover, extensive analysis of the practice of regional, sectoral and national (judicial) bodies has yet to be undertaken, in order to determine whether over time, the spill-over effect of the ECHR (and other regional human rights regimes) on the international value system will strengthen the latter to the point where all customary human rights obligations with erga omnes effect enjoy a superior standing in the international legal order which is similar to that of the ECHR on a regional level. Whether or not it would be accurate to describe the (core content) of the rights in the EHCR as constituting regional jus cogens, it nevertheless cannot be denied that these obligations have a special normative standing in international law. 

	 

	In essence therefore, it remains to be examined whether the spill-over effect of the ECHR (and other regional human rights regimes) on the international value system would strengthen the latter to the point where all customary human rights obligations with erga omnes proper effect enjoy a superior standing – regardless of whether they strictly qualify as peremptory norms of international law. The true test for this development would lie in the extent to which courts and functional regimes outside the system of human rights acknowledge the normatively superior standing of international human rights obligations vis-à-vis other international obligations. 

	 

	By engaging in such an analysis, one would effectively examine the extent to which a supreme (legal) framework for the (control over) the exercise of public power can be found in the interaction between national, regional and functional regimes and the core value system common to all regimes. 
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