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				Abstract

The unlawful occupation of private land creates a tension between the interests of the unlawful occupiers to avoid homelessness and the landowner to regain control of its property. To balance the interests and rights of the occupiers and the landowners, courts have relied on the municipality, due to its constitutional housing duty, to provide the unlawful occupiers with alternative accommodation. The provision of alternative accommodation prevents homelessness, while at the same time allowing the landowner to regain control of its property. 

In response to demands by unlawful occupiers that they provide alternative accommodation, municipalities have either failed to cooperate or argued that they are unable to accommodate the unlawful occupiers immediately due to resource constraints. This has led to delays in eviction matters to the detriment of landowners. Only in one delayed eviction matter did the Constitutional Court order relief for the landowner. It ordered the municipality to pay constitutional damages to the landowner. After this order, scholars have advocated for similar relief to be granted in other delayed eviction matters. This article aims to add to that debate, by determining under what circumstances an award of constitutional damages in such matters would be appropriate, just and equitable, as is required of a constitutional remedy. 
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1      Introduction

	The unlawful occupation of land and the eviction of unlawful occupiers are prominent features of post-apartheid South Africa.1 It is largely as a result of Apartheid that the large-scale unlawful occupation of land is such a big problem.2 The racial segregation during Apartheid forced black people to live in rural areas away from the cities.3 These areas were often barren and there was a lack of employment.4 After Apartheid came to an end, many black people moved to the cities, seeking employment.5 With nowhere to live and limited job opportunities, they often had no choice but to occupy land unlawfully.6 More than 20 years into democracy, unlawful land occupations due to poverty still occur. Such unlawful occupations result in eviction applications by landowners.7

	From a humanitarian perspective, the eviction of desperately poor persons is not desired because it would result in their homelessness.8 However, there is also a contrasting interest in granting the eviction order to protect the property rights of the landowner.9 This is especially problematic when land is privately owned, since the property interests of private landowners are constitutionally protected.10 The unlawful occupation of private land, therefore, creates a tension between the interests of the unlawful occupiers to avoid homelessness and the landowner to regain control of its property. To balance the interests and rights of the occupiers and the landowners, courts have relied on the municipality, due to its constitutional housing duty,11 to provide the unlawful occupiers with alternative accommodation.12 The provision of alternative accommodation prevents homelessness, while at the same time allowing the landowner to regain control of its property. 

	In response to demands by unlawful occupiers that they provide alternative accommodation, municipalities have either failed to cooperate or argued that they are unable to accommodate the unlawful occupiers immediately due to resource constraints.13 This has led to delays in eviction matters to the detriment of landowners.14 Only in one delayed eviction matter, Modderklip, did the Constitutional Court order relief for the landowner. It ordered the municipality to pay constitutional damages to the landowner for the inability to use its land for the period in which the municipality was unable to accommodate the unlawful occupiers.15 After this order, scholars have advocated that similar relief be granted in other delayed eviction matters.16 This article aims to add to that debate. The term "delayed eviction matters" is used in this article. The term refers to all matters in which the landowner experiences a court-authorised delay in vindicating its property rights because the unlawful occupiers face homelessness and the state cannot or will not provide them with alternative accommodation in a reasonable time. Such delays can be caused by a postponement of the eviction matter, a suspension of the eviction order or a suspension of the execution of the eviction. 

	Arguments in favour of awarding constitutional damages to the landowner in delayed eviction matters speak to the alleged violation of the landowner's constitutional right.17 Section 38 of the Constitution provides that, when a right in the Bill of Rights has been infringed, a court may grant appropriate relief. Section 172(1)(b) provides that, in deciding a constitutional matter, a court may make any order that is just and equitable. Read together, the Constitution requires relief that is appropriate, just and equitable.18 In Fose v Minister of Safety and Security (hereafter Fose),19 the Constitutional Court found that there is "no reason in principle why 'appropriate relief' should not include an award of damages."20

	The purpose of this article is to determine under what circumstances an award of constitutional damages would be appropriate, just and equitable, as is required of a constitutional remedy.21 First, it aims to determine when it would be appropriate to award constitutional damages in delayed eviction matters. Second, it aims to establish when such an award would be just and equitable.

	An overarching argument in this article is that an award of constitutional damages together with the staying of the eviction in delayed eviction matters effectively amounts to the state’s preventing the homelessness of the unlawful occupiers. Such a remedy, therefore, ensures that the state fulfils its housing duty toward the unlawful occupiers. This article considers the effect of this argument on the question of whether an award of constitutional damages would be appropriate, just and equitable in delayed eviction matters. It finds that an award of constitutional damages would usually not be appropriate relief. Moreover, if an award of constitutional damages is to be found appropriate, the principles of distributive justice must be applied in determining the compensation amount to ensure that the relief is just and equitable. 

	To reach these conclusions, this article first explains the law regarding eviction in South Africa and how it relates to delayed eviction matters. Second, it examines whether such delays amount to violations of the landowners' rights. Third, the article explains why it can be said that an award of constitutional damages in delayed eviction matters amounts to the provision of housing to the unlawful occupiers by the state and why this fact is relevant to a determination of relief for the landowner. The article then considers whether and under what circumstances an award of constitutional damages as relief for the landowner would be appropriate, just and equitable.

	2      Delays in eviction matters

	Post-Apartheid evictions are governed by section 26(3) of the Constitution. It prohibits evictions (from homes) that are arbitrary or done without the authority of a court order. A court may grant an eviction order only if it is just and equitable,22 considering all of the relevant circumstances. To give effect to section 26(3) of the Constitution, the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (hereafter PIE) was enacted.23 It sets out the procedural and substantive requirements for obtaining an eviction order in line with the Constitution.24 

	As the title suggests, PIE protects not only unlawful occupiers but also private landowners whose properties have been unlawfully occupied. This is, in part, because landowners have a constitutional property right, in terms of section 25 of the Constitution. Section 25(1) prohibits the arbitrary deprivation of property and requires deprivation to be in terms of a law of general application. Also, section 25(2) protects landowners against expropriations that are not in terms of a law of general application and not in the public interests or for a public purpose. Expropriations must receive just and equitable compensation.25 

	Section 25 is relevant when the eviction application is made by a private landowner. In such a situation, the rights of the landowner and those of the unlawful occupiers conflict.26 This conflict may seem unresolvable when the unlawful occupiers occupied the land out of desperation and have nowhere else to live.27 An eviction would leave them homeless. When the court is considering the relevant circumstances,28 it may come to the conclusion that, on the one hand, an eviction order would not be just and equitable toward the unlawful occupiers because they will be homeless,29 yet on the other hand a denial of the eviction order would not be just and equitable toward the landowner because the landowner would be unable to vindicate its property rights.30 

	To resolve this tension the courts have turned to the state and ordered it to provide alternative accommodation to the unlawful occupiers.31 Such an order is grounded on the state's housing duty.32 Section 7(2) of the Constitution requires the state to respect, protect, promote and fulfil the rights in the Bill of Rights. This includes section 26(1) of the Constitution, which provides that everyone has a right to access to adequate housing. Section 26(2) confirms the duty on the state to realise this right but also places some internal limitations on the state's duty. The state's measures for fulfilment need only meet the standard of reasonableness.33 Moreover, the state needs to provide access to adequate housing only progressively and within its available resources.

	In Grootboom the Constitutional Court interpreted this duty on the state to include a duty to implement a short-term housing plan for emergency housing situations such as evictions.34 In response, the state adopted an Emergency Housing Programme (hereafter the EHP).35 In terms of this programme, the municipality should identify a potential emergency housing situation,36 such as an unlawful occupation that may leave the occupiers homeless.37 It should then engage with the unlawful occupiers and plan to find a solution to their housing emergency. This duty of meaningful engagement is, to some extent, recommended in PIE, and was subsequently made a requirement by the Constitutional Court.38 It involves "a two-way process" in which the municipality and the unlawful occupiers talk to each other to find a mutually beneficial solution.39 

	After Grootboom, courts have required the state to be joined to private evictions and have requested it to report on whether it can provide alternative accommodation to unlawful occupiers facing homelessness.40 While the state has a short-term housing duty in emergencies, this housing duty is still subject to the internal limitations of section 26(2) of the Constitution. Seemingly in line with this limitation, the state has reported that, due to its limited resources, it is unable to provide alternative accommodation immediately.41 

	The court seems to approach an argument by the state that it does not have the available resources immediately to provide suitable alternative accommodation variously, based on the identity of the applicant. In PE Municipality the Constitutional Court denied the eviction order. The eviction application had been brought by the state and it was unable/unwilling to provide suitable alternative accommodation.42 In Blue Moonlight the eviction application was brought by the private landowner. The Constitutional Court delayed the eviction matter until the state was able to provide alternative accommodation within the limits of its available resources.43 This inevitably placed a burdensome duty on the private landowner to endure continued unlawful occupation of its land until the state was able to fulfil its duty. 

	Mostly, courts have failed to award any form of relief to the landowners while they await the execution of the eviction order. This has been justified on the basis that the right to property is not absolute and that the landowner can be expected to endure a delay in regaining the use of its rights.44 This is supported by the fact that in some cases the landowner knew about the unlawful occupation when acquiring the property or did not require the occupied property for housing purposes.45 There was, however, one Constitutional Court case in which the court granted relief to the landowner for such a delay. 

	Modderklip involved the unlawful occupation of farmland.46 The landowner requested the state's assistance to no avail.47 Six months after the initial unlawful occupations started, realising that the state was not going to get involved, the landowner sought an eviction order.48 The court granted the eviction order but by the time the order was to be executed, the unlawful occupation had grown to 40 000 people.49 The sheriff informed the landowner that, due to the size of the occupation, it would need to obtain private assistance.50 This would cost the landowner R 1.8 million, more than the value of the occupied land.51

	Consequently, the landowner applied to the court for an order requiring the state to execute the eviction order.52 The High Court and the Supreme Court of Appeal (hereafter the SCA), similarly,53 found that the unlawful occupation violated the landowner's constitutional right to property in terms of section 25(1) of the Constitution.54 In addition, it was found that the state had violated the unlawful occupiers' right to access to adequate housing by not fulfilling its short-term housing duty toward them and providing them with alternative accommodation.55 This finding was made without considering the effect of the internal limitation found in section 26(2), which requires fulfilment of the right to access to adequate housing only to the extent that the state has available resources. Furthermore, the court found that the state's failure to provide alternative accommodation or to purchase the property from the landowner had resulted in their continued unlawful occupation of the property and, therefore, in a continued violation of the landowner's right to property, this time presumably by the state.56 Therefore, by failing to expropriate/purchase the property or to provide alternative accommodation, the state was not only violating the unlawful occupiers' right to housing but also the landowner's right to property. As a result, the court ordered the state to pay constitutional damages to the landowner for the continued violation of its rights.57 The amount of damages was to be determined according to the amount that the property would have been expropriated for had the state expropriated the land.58

	The court's finding that the state's failure to purchase the land or provide alternative accommodation amounted to a violation of section 26(2) is problematic. It was made without a determination regarding whether the state had the resources to purchase the property or provide alternative accommodation. The court seemed to justify its failure to consider the state's available resources by suggesting that the state should have done more during the initial unlawful occupation and was somehow responsible for the subsequent growth of the occupation.59 However, factual causation is not shown.

	The Constitutional Court granted the same relief but on different grounds.60 It based its finding on the right to access to courts and the fact that the state is responsible for ensuring that court orders be executed.61 In failing to ensure this execution, the state violated the landowner's right to access to courts and, as relief, must compensate the landowner.62 The court's reluctance to decide on whether sections 25 and 26 were violated is unfortunate. 

	What must be determined is whether an award of constitutional damages in favour of the landowner should be limited to Modderklip-type situations. That is, matters in which an eviction order had already been granted and cannot be executed, thereby violating section 34 of the Constitution. In other words, it must be decided whether constitutional damages can be awarded as a remedy in delayed eviction matters where the violation of sections 25 and 26 is alleged and not that of section 34.63 It has been argued that the application of the Modderklip judgment is limited to matters where there is an alleged violation of section 34.64 The following section considers whether it could be argued that a delayed eviction matter amounts to a violation of section 25, whereas the subsequent section considers whether it could be argued that constitutional damages in delayed evictions are awarded to give effect to section 26 of the Constitution. 

	3      Rights violation

	Constitutional damages are likely to be granted only if it is found that a right protected by the Bill of Rights has been violated.65 The right that is potentially violated in delayed eviction matters is the landowner's property right under section 25(1) of the Constitution. Section 25(1) is violated if a deprivation is not authorised by law or is arbitrary. As a threshold requirement, it must be determined whether a delay in an eviction matter could constitute a deprivation. A delay in an eviction matter would have the effect that the land remains unlawfully occupied. That an unlawful occupation amounts to deprivation is not contentious.66 It meets even the strict definition of deprivation formulated in Mkontwana v Nelson Mandela Metropolitan Municipality (hereafter Mkontwana).67 In this matter the Constitutional Court defined deprivation as "at the very least, substantial interference or limitation that goes beyond the normal restrictions on property use or enjoyment found in an open and democratic society."68 The unlawful occupation of land complies with this strict definition of deprivation.69 The interference is so substantial that the owners are unable to use the occupied parts of their properties whatsoever.

	Nevertheless, all deprivations are not unconstitutional; only those that are not done in terms of a law of general application or are arbitrary.70 It can be argued that evictions that are delayed by courts amount to deprivations in terms of PIE, a law of general application.71 That is because, as suggested in Blue Moonlight, the procedural and substantive requirements in PIE allow courts to delay eviction matters, preventing the landowner from swiftly regaining possession of his property.72 In other words, PIE authorises the delay.

	Finally, one would have to determine whether delays in eviction matters amount to deprivations that are arbitrary. The primary argument has been that a lengthy delay may be arbitrary because the landowner is required to perform the state's housing duty.73 Only in situations where there is justification for placing such a housing duty on the landowner has it been argued that a lengthy (or even indefinite) delay would not be arbitrary.74 

	An unusually long deprivation, without justification for placing the housing duty on the landowner, would be arbitrary. This is in line with the test for arbitrariness. In terms of the test, courts have to consider whether there is sufficient reason for the deprivation75 - in other words, whether there was justification for the deprivation. To determine whether there is justification for the deprivation a court must evaluate "the relationship between means employed, namely the deprivation in question, and ends sought to be achieved, namely the purpose of the law in question." This involves considering a "complexity of relationships":

	(c)       In evaluating the deprivation in question, regard must be had to the relationship between the purpose of the deprivation and the person whose property is affected.

	(d)       In addition, regard must be had to the relationship between the purpose of the deprivation and the nature of the property as well as the extent of the deprivation in respect of such property.

	(e)       Generally speaking, where the property in question is ownership of land or a corporeal moveable, a more compelling purpose will have to be established in order for the depriving law to constitute sufficient reason for the deprivation, than in the case when the property is something different, and the property right something less extensive. This judgment is not concerned at all with incorporeal property.

	(f)       Generally speaking, when the deprivation in question embraces all the incidents of ownership, the purpose for the deprivation will have to be more compelling than when the deprivation embraces only some incidents of ownership and those incidents only partially.

	(g)       Depending on such interplay between variable means and ends, the nature of the property in question and the extent of its deprivation, there may be circumstances when sufficient reason is established by, in effect, no more than a mere rational relationship between means and ends; in others this might only be established by a proportionality evaluation closer to that required by section 36(1) of the Constitution.

	(h)       Whether there is sufficient reason to warrant the deprivation is a matter to be decided on all the relevant facts of each particular case, always bearing in mind that the enquiry is concerned with "arbitrary" in relation to the deprivation of property under section 25.

	Paragraphs (c) and (d) above indicate the types of relationships that the court will consider in evaluating the relationship between the means and the end: the relationship between the purpose of the deprivation and the person whose property is affected, as well as the relationship between the purpose and the nature of the property and the extent of the deprivation. When considering paragraphs (e) to (g), it is evident that paragraph (d) is aimed at determining the level of scrutiny to be applied when evaluating the relationship between the means and the end. The paragraphs explain that the nature of the property and the extent of the deprivation affect how compelling the reason for the deprivation must be. When the nature of the property is the ownership of land or when the deprivation embraces all incidents of ownership, sufficient reason needs to be established by a proportionality analysis. 

	In applying this test, the "purpose of the deprivation", in situations where occupiers face homelessness, is to prevent such homelessness. The means of achieving this end is through deprivation (by delaying the eviction). To determine how the relationship between the means and the end must be evaluated, one must determine the nature of the property and the extent of the deprivation. With unlawful occupations, the nature of the property is ownership of land and the extent of the deprivation is that it embraces all incidents of ownership. Hence, a compelling reason for the deprivation is required and the means must be proportional to the end. 

	In determining the relationship between the means and the ends, FNB, in (c) above, urges one to consider the relationship between the purpose of the deprivation and the person whose property is affected. The "person whose property is affected" is the landowner. In terms of this test, therefore, a link between the occupiers' housing need (the purpose of the deprivation) and the specific landowner may justify a lengthy deprivation. Thus, to avoid arbitrariness there must be a reason for burdening the specific landowner with the housing need of the specific occupiers - in other words, a justification for placing the duty to house them on the landowner. This justification must be compelling and a proportionality evaluation should be undertaken.

	Such a justification would exist if the landowner reconciled himself with the possibility of a lengthy unlawful occupation by the occupiers due to their housing need. This was the case in Blue Moonlight, where the landowner knowingly bought property that was unlawfully occupied by desperately poor people.76 Another potential justification would be where the landowner has a maintenance duty toward the unlawful occupiers. This was the case in Arendse v Arendse,77 where the landowner was the father of some of the persons facing eviction. 

	When there is no relationship between the purpose and the owner, the deprivation is more likely to be arbitrary. This is because there would be no justification for burdening that specific owner. As stated in FNB, the relationship between the purpose and the owner influences the relationship between the means and the end. When there is no justification for depriving this specific owner, the means may not be proportional to the end. The only justification for burdening the specific owner could be that the land is occupied by relatively settled persons. However, if, as in Modderklip, the landowner is not to blame for the occupation, this reason would probably not be compelling enough.

	Kruger contends that usually, in eviction matters, no such relationship exists between the reason and the landowner and there is no justification for placing a housing duty on the landowner.78 This would mean that most lengthy delays in eviction matters would amount to arbitrary deprivations. 

	As explained above, special circumstances may justify placing the state's housing duty on the private landowner, in turn justifying some delay in eviction matters. Nevertheless, most of these circumstances would not justify an indefinite delay in a private eviction matter.79 It would probably justify only a temporary albeit lengthy delay, such as the six-year delay in Blue Moonlight.80 Accordingly, an indefinite delay in a private eviction is likely to be arbitrary. Likewise, a lengthy temporary delay would be arbitrary if there is no justification for placing the state's housing duty on the private landowner for that period.81 Such deprivations would therefore amount to violations of the landowner's right to property in terms of section 25(1) of the Constitution. 

	The question is, however, why this violation is ascribed to the state when the state is not the entity occupying the property. It can be argued that deprivations ordered by the court in terms of PIE are perpetrated by the state because the state enacted the legislation authorising the delay.82 Tushnet explains that:83

	… the people or corporations exercising "private" power are actually exercising power conferred on them by laws creating and regulating market behavior.

	Moreover, it a branch of government (the court) that orders the delay. Accordingly, the state is responsible for any limitations in terms PIE. 

	Delayed eviction matters can therefore in some situations be considered a violation of the landowner's property right by the state.84 This would be the case if there is no justification for placing a housing duty on the landowner, such as when it is not to blame for the unlawful occupation, does not have a maintenance duty toward the landowner and did not buy it knowing that the property was unlawfully occupied. The Constitution requires a court to grant the landowner appropriate, just and equitable relief for the violation. Before examining when the awarding of constitutional damages under such circumstances would be appropriate, just and equitable, the following section explains that the relief granted in delayed eviction matters is also aimed at giving effect to the rights of the unlawful occupiers. This fact is relevant to the subsequent determination regarding whether constitutional damages would provide appropriate, just and equitable relief in delayed eviction matters.

	4      Constitutional damages as a fulfilment of the state's housing duty

	An award of constitutional damages is considered relief for the violation of the landowner's rights. The purpose of this section is to show that this is not the sole aim of such relief. If remedying the violation of the landowner's property right was the sole purpose of the relief, constitutional damages would not be the preferred remedy because the landowner would not regain control of its property (which is what the landowner desires). Instead, the most appropriate relief would be an eviction order.85 The reason why an eviction order is not granted is because an award of constitutional damages aims to give effect to another right simultaneously, the right of the unlawful occupiers to access to adequate housing.86 This conclusion is explained below. As will be shown, it is necessary to take this conclusion into account when determining whether an award of constitutional damages would be appropriate, just and equitable.

	As explained,87 the state has a housing duty in terms of section 26(2) of the Constitution. This duty has been interpreted to include the provision of short-term housing.88 This means that the state has a duty toward persons in emergency housing situations to provide them with (at least temporary) housing.89 The duty is limited by the extent of the state's available resources, however.90 

	An eviction where the occupiers face homelessness has been identified as an emergency housing situation.91 To fulfil its short-term housing duty, the state must engage with the unlawful occupiers to find a solution to their housing situation.92 Potential solutions include the state providing alternative land for the occupiers to live on and the state renting, purchasing or (temporarily) expropriating the currently occupied land so that the occupiers can continue occupying the land without the risk of eviction.93

	Nevertheless, the state does not always engage with the unlawful occupiers before an eviction application nor does it always endeavour to solve their emergency housing situation.94 In such situations, where the unlawful occupiers face homelessness and the land is privately owned, a tension exists between the interests of the unlawful occupiers and the landowners.95 On the one hand, an eviction would not be just and equitable toward the unlawful occupiers and, on the other hand, a denial or unreasonably long delay of the eviction would not be just and equitable toward the landowners.96 This tension may seem unresolvable.97 

	However, courts have relied on the state's short-term housing duty to resolve the tension. Courts have ordered the state to provide unlawful occupiers with alternative accommodation.98 Without reliance on the state's housing duty, there would have been no justification for placing the duty to resolve the tension on the state. While it does have a duty to protect the landowner's property right, the fulfilment of this duty would require an eviction order alone. The condition to provide alternative accommodation is a fulfilment of the state's housing duty toward the unlawful occupiers. This has been acknowledged by the Constitutional Court.99 

	Similarly, the payment of constitutional damages in delayed eviction matters does not only remedy the right-violation of the landowner but also fulfils the state's short-term housing duty. This is because the compensation order is a compromise, it is aimed at giving relief to the landowner but also at ensuring the occupiers are not evicted and become homeless. The payment of compensation justifies the stay of eviction, which prevents the homelessness of the occupiers. As indicated, a remedy aimed solely at providing relief for the landowner would be an eviction order. The alternative remedy of constitutional damages is used to cater for the interests of the occupiers. There must be justification for holding the state responsible for providing this relief to the occupiers. This justification is the state's short-term housing duty.

	A compensation order (which allows for a stay of eviction) solves the occupiers' housing emergency by ensuring that they have land from which they will not be evicted. It is akin to the options open to the state for fulfilling its short-term housing duty by preventing the eviction: rental, purchase or (temporary) expropriation.100 Concern for the separation of powers is a primary reason for the court’s not ordering one of these instead of compensation.101 Accordingly, both alternative accommodation orders and compensation orders amount to the court’s requiring the state's fulfilment of its housing duty. 

	Since a compensation order amounts to a requirement on the state to fulfil its housing duty as formulated in section 26(2) of the Constitution, the internal limitations of section 26(2) apply. The court may grant a compensation order that is within the state's available resources.102 However, if the role of the compensation order in fulfilling the state's housing duty is not acknowledged, the internal limitations of the state's short-term housing duty will effectively be bypassed.103 This is nonsensical, considering that one of the reasons for awarding damages instead of ordering expropriation, for example, is to limit interference with the state's functions. Yet the effect of the damages award could be a greater interference than is constitutionally permitted.

	This article submits that, since the compensation order effectively amounts to the state’s fulfilling its housing duty, the court should take into account the state's available resources when awarding constitutional damages.104 In fact, in Modderklip the court did seem to take cognisance of the state's limited resources. The court considered the state to have sufficient resources to expropriate the property.105 This is consistent with a general unwillingness by the courts to accept the state's argument that it does not have the available resources to provide even basic shelter to unlawful occupiers.106 Unfortunately, in Modderklip the court did not base its finding that the state had the resources to expropriate the land on fact; nor did it try to determine whether the state had the resources to comply with its order.107 

	It should be stressed that the conclusion that the court must take into account the available resources of the state does not mean that the state should be able to simply argue that it does not have the available resources. The courts should be commended for not easily accepting an argument regarding the unavailability of resources. It should be very difficult for the state to succeed in an argument that it does not have sufficient resources. This is because the state carries the burden of proof regarding its available resources in eviction matters.108 Moreover, all spheres of government are responsible for providing emergency housing and the enquiry into whether the state has the available resources should not be limited to the resources of the relevant municipality.109

	Thus, an award of constitutional damages in delayed eviction matters amounts to the state providing the unlawful occupiers with housing and should take cognisance of the state's available resources. What needs to be addressed, though, is the relevance of this finding to determining whether such relief is appropriate, just and equitable. The following section aims to provide an answer to this question. 

	5      Constitutional damages as relief

	As already explained, the Constitution requires that relief for the violation of a fundamental right should be appropriate, just and equitable. A distinction between the concepts "appropriate" and "just and equitable" may seem superficial. That is because a remedy that is not just and equitable would not be appropriate and vice versa. A basic distinction between the two concepts is that "appropriateness" has more to do with the interests of the victim(s) and justice and equity more to do with balancing these interests against the interests of others that may be affected. The distinction is not always clear cut, since the interests of others may play a role in the determination of "appropriateness". 

	To keep the distinction simple, this article focuses on whether the remedy should be granted under the "appropriateness" heading (focussing mainly on the interests of the victim(s)) and how the remedy should be granted under the "just and equitable" heading (focussing on balancing the interests of the victim(s) with those of other affected parties). In other words, it asks whether granting the remedy of constitutional damages would be appropriate and, if so, how it should be granted to ensure that it is just and equitable.

	While the focus of the article is on the award of constitutional damages as relief in delayed eviction matters, it acknowledges that another suggested form of relief would be the amendment of PIE to make provision for the award of compensation in such matters.110 This would be more in line with the single-system-of-law principle.111 This remedy is not dealt with separately in this article. This is simply because a decision to add such a provision and the application thereof would still have to comply with the constitutional requirements of appropriateness, justness and equitableness if it is aimed at remedying violations of fundamental rights.112 Accordingly, the arguments in this article would similarly apply. 

	A further point to note is that, given the conclusions reached in the previous section, this section is not exclusively focussed on whether the relief would be appropriate, just and equitable for the violation of the landowner's property right. It also considers the fact that the relief is simultaneously aimed at remedying the state's violation of the unlawful occupiers' housing right. In a delayed eviction matter, the delay occurs because the state failed to fulfil its housing duty toward the unlawful occupiers. This amounts to a violation of their rights, provided that the state had the available resources to fulfil its duty (taking into account that such an argument would rarely succeed).113 Hence, a remedy should amount to appropriate, just and equitable relief for both the landowner and the unlawful occupiers. 

	5.1       Constitutional damages as appropriate relief

	In MEC for the Department of Welfare v Kate (hereafter Kate),114 the SCA found that, in considering the appropriateness of the relief granted for the violation of a constitutional right, regard must be had to factors such as:115

	the nature and relative importance of the rights that are in issue, the alternative remedies that might be available to assert and vindicate them, and the consequences of the breach for the claimant concerned.

	In applying these factors, the "consequences of the breach" of the landowner's property right concern not only that the landowner's interests but also the unlawful occupiers' housing right. Therefore, appropriate relief must be aimed at giving effect to both of these rights. 

	When considering the "nature" of these rights, they include requirements, duties and limitations. Appropriate relief would be sensitive to the requirements, duties and limitations of both of these rights. An award of constitutional damages does not take these into account. It ignores the duties that the landowner continues to carry during the delay. This includes the payment of rates and taxes. Also, it does not take cognisance of the requirements included in the realisation of the right to access to adequate housing, such as the provision of basic services.116 It also does not consider the limitations internal to the right to access to adequate housing, including that the state needs to fulfil it only within its available resources. 

	Another form of relief that takes this into account may be more appropriate. This relates to the third factor mentioned above: "alternative remedies that might be available". Three alternative remedies are discussed below: an eviction order, delictual damages, and a structural interdict. Even if one of these remedies is available, this does not mean that constitutional damages would not be appropriate, since the availability of alternative remedies is not decisive but is only one factor to consider.117 

	The author acknowledges that other remedies may also be available, such as the court’s ordering the state to expropriate or purchase the property. These remedies are not discussed here since they remain controversial due to concerns about the separation of powers. The Supreme Court of Appeal recently ordered the City of Cape Town to purchase unlawfully occupied land, albeit by agreement,118 but discussion of this case is beyond the scope of this article. 

	5.1.1      Availability of an eviction order

	The most appropriate form of relief for the landowner, in eviction matters, would be aimed at preventing the (further) violation of the landowner's rights. Such relief would be an eviction within a reasonable period. However, the unlawful occupiers' rights are also affected. Even if the state does not have sufficient resources to accommodate them elsewhere within a reasonable period, it may have enough resources to provide the landowner with just and equitable compensation for the use of its property to house the occupiers. To allow for such compensation, an award of constitutional damages may be appropriate (in addition to or alternative to an eviction order). 

	5.1.2      Availability of delictual damages

	In Modderklip the court found that the landowner could have claimed delictual damages. The court did not require the landowner to do so under the circumstances, due to the long delay a separate application would have caused.119 The question is whether delictual damages would be more appropriate in other delayed eviction matters. 

	Since the relief granted must also be appropriate for unlawful occupiers, an award of delictual damages would not be appropriate relief. That is because delictual damages is a private law remedy.120 It is backwards-looking.121 This means that it is aimed only at compensating the victim for his loss.122 It does not take into account the interests of others affected.123 Full compensation is required.124 The award of constitutional damages is a public law remedy. It is forward-looking and considers the interests of others.125 Full compensation is not required. Instead, courts are granted the discretion to make an order that is just and equitable, taking into account the interests of others.126 Thus, an award of constitutional damages would be more appropriate because it would allow the court to take into account the interests of the unlawful occupiers, as well as others who may be affected, when determining the amount of damages.

	5.1.3      Availability of a structural interdict

	A structural interdict is supervisory in nature. The court retains jurisdiction over the matter to ensure compliance with its orders. In practice this entails a declaration by the court that the state's conduct was unconstitutional. Also, the court orders the state to report on how it plans to remedy the unconstitutionality. The report is then made a court order.127 Structural interdicts allow the state to decide how to perform its duties while adhering to the principle of the separation of powers.128 Its granting is appropriate in matters where there is evidence that the state may be unwilling to comply with an order requiring it to fulfil its constitutional duties.129

	In delayed eviction matters, a structural interdict would involve a declaration by the court that a delay has violated or would violate the rights of the landowner and the unlawful occupiers. An eviction order without alternative accommodation would violate the rights of the unlawful occupiers. It would then order the state to submit a report on how it plans to give effect to these rights. This could include the provision of alternative land, as well as the renting, purchase or (temporary) expropriation of the currently occupied land. 

	Viljoen argues that the remedy of constitutional damages as a sole remedy is inappropriate because, amongst other things, it does not require the state to provide the occupiers with basic services.130 This conflicts with the state's housing duty, which includes the provision of basic services.131 Moreover, simply requiring the state to pay constitutional damages has the effect that the occupiers remain where they are unlawfully. This negatively affects their tenure security. Viljoen argues that the court in Modderklip should have made it clear that the continued occupation would be lawful.132 The occupiers should have been provided with a degree of tenure security. 

	The above arguments link with the fact that an award of constitutional damages amounts to the fulfilment of the state's housing duty. However, it highlights the fact that an award of constitutional damages does not sufficiently realise the unlawful occupiers' rights. In ignoring the fact that the order is two-pronged (it gives effect not only to the landowner's rights but also to those of the unlawful occupiers), the court fails to give effect to the duties and limitations on the state in realising the unlawful occupiers' rights. 

	A structural interdict best takes into account the fact that the relief to be ordered is aimed not only at giving effect to the landowner's rights but also to those of the unlawful occupiers. That is because it allows the state to present a plan that best fulfils its duties toward both the landowner and the unlawful occupiers. This solution would be sensitive to the state's available resources, as is required of relief aimed at giving effect to the unlawful occupiers' housing rights. 

	Certain options available to the state, such as purchasing or expropriating the land, would also solve the problems created for the landowner by an award of constitutional damages. One such problem is that the landowner remains the owner of the property.133 As the owner, the landowner would retain certain duties toward the land, such as the duty to pay municipal rates and taxes. While an order to expropriate the property could solve this, courts seem reluctant to make such orders due to the principle of the separation of powers.134 Accordingly, it may be more appropriate to leave the decision on how to give effect to the landowner's rights to the state.

	While a structural interdict may seem to be the most appropriate remedy, there may be situations where an award of constitutional damages is appropriate in addition to structural interdicts. This would be the case if the landowner would still suffer an unreasonable delay in regaining possession of its property. That is, if the plan submitted to the court and the execution thereof takes unreasonably long (resulting in the arbitrary deprivation of property).135 Moreover, while it seems unlikely, there might still be circumstances in which a court concludes that an award of constitutional damages would be an (or the most) appropriate remedy.

	From this section, it is evident that an award of constitutional damages is probably not the most appropriate relief in delayed eviction matters. Instead, a structural interdict would be the most appropriate remedy. In limited instances, an order of constitutional damages may be appropriate in addition to a structural interdict. There might also be circumstances in which a court concludes that an award of constitutional damages would be an (or the most) appropriate remedy. If a court is to consider an award of constitutional damages an appropriate remedy (either as a complementary or a primary remedy), it must also find that such a remedy would be just and equitable. The following section considers how constitutional damages should be granted to ensure that the grant is just and equitable.

	5.2       Constitutional damages as just and equitable relief

	Relief granted in terms of section 38 of the Constitution must be just and equitable.136 As already explained, this criterion requires that the interests of all persons affected by the order be balanced.137 Hence, the order should not be just and equitable toward the landowner only, but also toward all persons affected by the order.138 Since the award of constitutional damages in a delayed eviction is a means of realising the state's short-term housing duty, the persons affected by the order include the unlawful occupiers before the court. However, it also includes those in similar positions as the landowner and the unlawful occupiers in the matter before the court; in other words, those landowners who will still approach the court for an eviction order and those unlawful occupiers who will still face eviction. These people are affected by the court's order because the order will affect the state's available resources. The higher the compensation amount is, the lower the remaining resources are. Lower remaining resources mean that the state will have fewer funds with which to provide alternative accommodation to those facing eviction in the same budgetary cycle, as well as less money to compensate other landowners experiencing an unreasonable delay in an eviction matter. 

	To take into account all of these interests, a just and equitable order by the court would have to adhere to the principle of distributive justice. Distributive justice requires that resources be distributed fairly amongst the members of a specified group.139 A decision to distribute resources cannot be made without considering the interests of all of the members of the group.140 

	5.2.1       The application of distributive justice

	Adherence to the principle of distributive justice requires that consideration be taken of the state's short-term housing budget,141 as well as the possibility of other emergency housing situations in the same budgetary cycle, that would require resources.142 If this does not occur, one party may be advantaged based solely on how early in the year its matter appears before the court. Ideally, there should be sufficient funds to provide accommodation to all persons facing housing emergencies, and the funds should be distributed equally. 

	To assist all persons in housing emergencies and ensure that no-one becomes homeless, the standard of the housing provided may need to be lower. The problem comes in when there are not enough resources to provide even the most basic emergency accommodation to those in need. One would have to determine which persons to prioritise. Currently, the effect of the court's disregard of the distributive effects of its orders is that prioritisation is determined solely on a first come first served basis. This article submits that prioritisation should rather be based on need.143 

	Rawls supports “need” as a principle for prioritisation in distribution matters, arguing that a distribution may be just if it is "to the greatest benefit of the least advantaged".144 One application of "need" as a principle of distribution is to prioritise those that are the "poorest of the poor" or are part of an especially vulnerable group.145 In terms of PIE, this includes woman-headed households, children, disabled persons and elderly persons.146 Prioritisation based on need in this way requires that the court knows the specific circumstances of each individual requiring housing. This could be impossible in large-scale unlawful occupation. Moreover, it would lead to superficial prioritisation, suggesting that the homelessness of some is more acceptable than that of others. This is inconsistent with the notion of inherent human dignity.147 "Need" in the sense of extreme poverty or vulnerability should rather play a role in the initial determination regarding whether a person can secure alternative accommodation for themselves.

	Another possible application of “need” as a principle of distribution is to consider the urgency of the existing and potential upcoming emergency housing situations within the municipality's jurisdiction in the current budgetary cycle. Compare: (1) a group of persons left homeless after their homes have burned down, (2) a group of persons unlawfully occupying another's home, and (3) a group of persons unlawfully occupying land earmarked for private commercial development. The needs of those whose homes have burned down may be the greatest, since the emergency housing situation cannot be postponed. The urgency of the eviction of the group occupying another's home is greater than that of the group occupying the land to be developed. This is especially true in matters where the developer knew that the land was unlawfully occupied when purchasing it. 

	Moreover, and that is the point of this section, a court can "make" the emergency housing situations in the matters of unlawful occupation less urgent by ordering the state to compensate the landowner and delaying the eviction.148 This directly affects the short-term housing duties of the state and the moneys required should be paid out of its short-term housing budget.149 Thus, the state's available resources should be considered when determining the amount of compensation. Moreover, distributive justice requires that the effect of the compensation order on the state's ability to address more urgent emergency housing situations in its jurisdiction must be considered. 

	5.2.2       Arguments against the application of distributive justice 

	There are three possible counterarguments to applying distributive justice when determining the amount of constitutional damages in delayed eviction matters. The first is that the state's available resources should not be relevant because the argument that the compensation amounts to the fulfilment of its housing duty is incorrect. The second is that the principle of corrective justice is a more appropriate form of justice to apply. The third is that the state's available resources need not be considered because the relief is to act as a deterrent. 

	5.2.2.1       The payment of constitutional damages is not a fulfilment of the state's housing duty

	Arguably, compensation orders do not reduce the resources available in the state's existing short-term housing budget. If compensation orders are not considered as part of the fulfilment of the state's housing duty, the compensation would not be paid from the short-term housing budget. However, if compensation orders are granted, the state would have to budget for this kind of order, depleting the money budgeted for other things, like housing. Such orders may also be paid out of the state's surplus money, money that could be used (and has been used in the past)150 to fulfil the state's short-term housing duty. Hence, even if a compensation order is not considered a fulfilment of the state's short-term housing duty, distributive justice still requires that the court considers the state's available resources and the needs of potential subsequent emergency housing situations during the current budgetary cycle when determining the compensation amount. 

	5.2.2.2       The principle of corrective justice should apply

	Another counterargument to applying distributive justice in determining compensation is that corrective justice should rather be applied in delayed eviction matters. Corrective justice is relevant when someone is harmed by another. It requires that the person who caused another person harm repair it.151 Thus, the victim's loss is fully remedied. The remedy is not influenced by the interests of others affected by the order. 

	In respect of delayed evictions, the state caused the landowner harm. This is because it is the state that needs to authorise the eviction through PIE. Nevertheless, corrective justice as the sole form of justice would not be desirable in delayed eviction matters. That is because it ignores the reality of the compensation order, which is to provide housing to the unlawful occupiers. Moreover, since it does not consider the distributive effect of the remedy, it may prevent future claims by landowners for corrective justice due to a depletion of the state's resources.152 Therefore, corrective justice should apply to the extent that it requires the municipality to repair the harm caused. However, distributive justice should apply concurrently, possibly reducing the extent of the correction based on the state's available resources. This is in line with the interpretation that the "just and equitable" requirement for relief ordered by the court necessitates consideration of the needs of others affected by the order. 

	5.2.2.3       Constitutional damages as a deterrent

	A further argument against considering the state's ability to address future emergency housing situations when determining the compensation amount is that the compensation order should act as a deterrent to the state from neglecting its duties in the future.153 If successful, no future emergency housing situations would be brought to court. Accordingly, the effect of the order on future constitutional damages awards need not be considered. 

	Distributive justice allows for compensation as a deterrent.154 Nevertheless, in Fose the Constitutional Court rejected the notion that constitutional damages should be awarded as a deterrent on the basis that there is no real proof of success.155 Ordering the state to use its limited resources in this way is counterproductive in matters pertaining to socio-economic rights.156 Rather than encouraging the state to fulfil its duties toward others in similar positions, it limits its ability to do so.157 This prejudices those in a similar position.158 Moreover, taxpayers' money is used to deter. It is not the state being punished but the public, on all accounts.159 Also, compensation as a deterrent can succeed only if the housing emergency is due to the state neglecting its duties (and the state must be deterred from similarly neglecting its duties in the future). If the state acted reasonably and was still unable to solve the unlawful occupiers' emergency housing dilemma, compensation as a deterrent would not be appropriate. 

	5.2.3       The practicalities of applying distributive justice 

	It must be determined how considering the state's available resources and the needs of others would work in practice. It is extremely difficult for the court to know all of the other possible emergency housing situations within its jurisdiction. Moreover, it must be stressed that this requirement should not be used as an excuse by the state for not fulfilling its duties. 

	Some suggestions to simplify the court's task can be made. First, the court must, at the very least, take cognisance of the fact that there might be other unlawful occupations within the municipality's jurisdiction in the same budgetary cycle when deciding on an amount of compensation. The amount should not deplete the state's proven available resources. Importantly, the court should not limit its consideration of the available resources to the municipality's budget but should also consider the ability of the provincial and national spheres of government to assist.160 A second way of simplifying the court's task is for it to require the state to persuade it of its unavailable resources.161 A third practical manner of applying the principle of distributive justice is to determine compensation based on section 25(3) of the Constitution, the section dealing with determining just and equitable compensation in expropriation matters.162 Doing so would allow the court to take into account several factors to reduce the compensation amount and the burden on the state's resources.163

	6      Conclusion

	The purpose of this article was to determine whether an award of constitutional damages in delayed eviction matters would be appropriate, just and equitable. The main argument made in the article is that an award of constitutional damages amounts to the fulfilment of the state's short-term housing duty toward the unlawful occupiers. This means that the requirements and limitations of this duty must be taken into account when determining whether relief would be appropriate, just and equitable. Usually, the most appropriate relief in delayed eviction matters would be a structural interdict. This relief best takes into account the fact that the vindication of the landowner's housing right is also involved. Sometimes an award of constitutional damages in addition to a structural interdict would be appropriate, such as when the landowner would still suffer an unreasonable delay in regaining possession of its property. Moreover, there might still be circumstances in which a court concludes that an award of constitutional damages would be an (or the most) appropriate remedy.

	If, however, a court finds that an award of constitutional damages (as a complementary or the primary remedy) would be an appropriate remedy, the principle of distributive justice must be applied in determining the amount to be paid. This would ensure that the relief is just and equitable. Distributive justice requires that the court not only consider the state's ability, based on its resources, to give effect to the rights in the matter before the court, but also how the court's order will affect the state's ability to give effect to the rights of those similarly situated.
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