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	Abstract

The South African customary land tenure system is currently administered in terms of the Interim Protection of Informal Land Rights Act 31 of 1996 (IPILRA). As the name suggests, this is a temporary measure to protect vulnerable customary land rights while awaiting permanent communal land tenure legislation. In terms of section 2(1) of the IPILRA, no person may be deprived of any informal right to land without his or her consent. This provision is subject to subsection (4) of the IPILRA, the Expropriation Act 63 of 1975 or any other law that provides for the expropriation of land rights. Accordingly, section 2(4) states that no one may be deprived of his or her informal rights in land unless it is through the Expropriation Act, any valid land expropriation legislation or through custom that is endorsed by a majority of the community members.

Nevertheless, the Department of Mineral Resources (DMR) and mineral right applicants habitually contravene this consent provision by not including the beneficiaries of the IPILRA in the mineral right application process. The DMR awards licences without the consent of communities because the Mineral and Petroleum Resources Development Act 28 of 2002 (MPRDA) authorises it to act as the custodian of mineral resources on behalf of all South Africans. When an application for mineral rights is received, it is the DMR's duty as a custodian to ensure that all the requirements of the MPRDA have been complied with. These levels of engagement, consent under the IPILRA and consultation in terms of the MPRDA, form the basis of the analysis of the decision of Baleni v Minister of Mineral Resources. Although the court decided that the acceptable level of engagement is consent in terms of the IPILRA, this article argues that consultation and consent are not mutually exclusive, and hence require reading the two pieces of legislation together.
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1      Introduction

	Patterns of land ownership and interests in land in South Africa are to a great extent remnants of the racial discrimination that characterised the South African apartheid regime.1 During apartheid, black people were prevented from owning or occupying land in particular parts of South Africa.2 Soon after apartheid, the Constitution,3 followed by other pieces of legislation, essentially sought to remedy the injustices of the apartheid regime. The advent of constitutional democracy introduced a new era in which black South Africans could occupy any land in South Africa.

	The Constitution recognises the injustices of the past and honours those who suffered for justice and freedom in South Africa.4 In terms of section 25(9) of the Constitution, Parliament is mandated to enact legislation that gives effect to section 25(6), which in turn provides that any person or community whose tenure in land is legally insecure due to apartheid laws and practices is entitled either to tenure which is legally secure or to comparable redress. Currently, South African customary land rights are informal. Thus, in the absence of permanent legislation to safeguard customary landholding, the Interim Protection of Informal Land Rights Act5 (hereinafter the IPILRA) fills this gap. As the name suggests, this is a temporary measure to protect customary land rights and other informal land rights.6 Section 2(1) of the IPILRA provides that no person may be deprived of any informal right to land without his or her consent.7

	Equally, the Mineral and Petroleum Resources Development Act8 (MPRDA) was introduced in 2004 as the new minerals and petroleum legislation. The MPRDA places the control of minerals and petroleum in the South African state.9 One of the objectives of the MPRDA is to promote local and rural development and the social upliftment of communities affected by mining.10 In ensuring this objective, the Department of Mineral Resources (DMR) has an obligation to ensure that all mineral right applicants comply with the provisions of the MPRDA. Notwithstanding, there is an alarming number of disputes that appear before the courts, indicating that the DMR is failing to uphold the abovementioned objective.

	Against this background, the first section of the article briefly sets out the custodianship principle insofar as it relates to mineral and petroleum rights in South Africa.11 Thereafter, the judgement of Baleni v Minister of Mineral Resources12 is discussed to illustrate the inconsistent provisions of the MPRDA and the IPILRA. In the next section, the levels of engagement with community members as envisaged in terms of the respective Acts, namely consent and consultation, are analysed to determine whether they are in conflict with one another. This discussion will lead to an examination of the constitutional implications of the failure to conform to the proper procedure in mineral right applications. The final part of the article concludes and recommends possible ways forward in the mining communities' quagmire.

	2      The custodianship principle in South Africa

	Section 24 of the South African Constitution provides a basis upon which the MPRDA and other environmental legislation embody the custodianship principle.13 Section 24 further endows the relevant authorities with stewardship powers to facilitate the enjoyment of the environment by the present and future generations.14 This constitutional provision provides a basis upon which section 3 of the MPRDA vests the control of all rights in minerals in the state. Therefore, the state, through the Department of Mineral Resources (hereinafter the DMR), is the custodian of all mineral and petroleum resources "for the benefit of all South Africans".15

	Van der Schyff questions whether the MPRDA intentionally incorporated the custodianship principle in the South African law, and if so, what the legal implications of including such a notion are.16 In her enquiry she adopts custodianship as an exhibition of stewardship. She defines stewardship as "… the careful and responsible management of something entrusted to one's care".17 Accordingly, in the minerals context, the idea behind stewardship is for the state to hold and care for those minerals for the benefit of all South Africans.18 Inasmuch as it is the holder's responsibility to hold with care, everybody who interacts with the resource must observe the fiduciary relationship between the resource and the beneficiaries. This is arguably the true essence of section 24 of the Constitution.19 The custodianship principle therefore sets a standard against which all the provisions of the MPRDA must be interpreted. The custodianship principle places a duty on the state to ensure that minerals and petroleum are used sustainably within the context of national environmental policies, norms and standards, while simultaneously promoting social and economic development for the benefit of society as a whole. In the performance of its role as a custodian, the state controls and issues rights and permits, and determines levies and fees incidental to the extraction of minerals and petroleum.20

	Although the benefits of mining are not the primary focus of this article, the discussion of the custodianship principle, which is purposed "for the benefit of all South Africans", has revealed the need to at least highlight them. In very general terms, mining activities benefit not only the community on which mining takes place but also the members therein and the country at large:

	
	(a) The mining community



	
	(i) Employment- is one of the key benefits that the community members and the community at large derive when a mine begins its activities.21 Over and above this, upon closure of the mine, the employees are left with skills they did not have before mining ensued. In addition to direct employment, beneficiation22 has the potential of contributing immensely to the South African economy.



	(ii)       Community development- through infrastructure, roads, installation of electricity and water, building of schools, clinics and other businesses.23 This in turn leads to reduced cost of living because the community members do not have to travel far to access these vital services.24

	
	(b) The nation, and impliedly, all South Africans



	
	(i) Revenue - When mining companies extract natural resources on community land, they pay revenue to the state. This revenue comes in different forms, namely bonuses, rents, royalties,25 or fees and penalties.26 Since mining accounts for up to 60% of exports in South Africa, this is vital for bringing cash into the country and translates into the overall development of South Africa.27

	(ii) International relations - It goes without saying that bonds are formed between exporters of minerals and the importing countries. These relations in turn create a space for South Africa and the importing countries to trade in other sectors of the economy outside mining.28

	(iii) Foreign investment - There are a number of determinant factors29 to foreign investment, but mining attracts a lot of investment since it is one of the largest contributors to South Africa's gross domestic product.30



	All the above factors purportedly benefit all South Africans, since the money generated by mining goes into the state's purse. This is what the MPRDA intended by placing the minerals in the custody of the state. Although the custodianship principle is ideally meant to benefit all South African citizens, it has a somewhat opposite effect on customary landholders, especially if one considers the extent to which consultation is not readily part of the mineral right application process.31 This assertion is illustrated by case law below.

	3      Baleni v Department of Mineral Resources32

	Only a handful of cases have challenged the procedural aspects of the MPRDA in South Africa, yet these cases are sufficient to suggest that there are anomalies in the mineral rights application system. There are various reasons why many customary community grievances do not go as far as the national courts. Most notably, the customary communities often lack the financial muscle to challenge the rich, giant mining companies. The playing field is therefore not level. Nevertheless, the Xolobeni community did not shrink from fighting for their land rights against third parties who were awarded mineral rights without the community's consent. This case is a remarkable exhibition of conflicting levels of engagement in terms of the IPILRA and the MPRDA.

	3.1      Background facts

	The Xolobeni community is a village in Umgungundlovu area on the Wild Coast, Eastern Cape. Based on its location, the Xolobeni community (hereinafter the community) is administered in terms of customary law. In this matter, Duduzile Baleni represented the community in her capacity as the headwoman of the Umgungundlovu area. The community resisted mining activities on its land for over 10 years, starting from 2008.33 In 2008 a mineral licence was awarded to an Australian company, Transworld Energy and Minerals (TEM). However, the community was neither notified nor consulted before the licence was awarded. During investigation, the community engaged in an unsatisfactory exchange of correspondence which culminated with the DMR’s maintaining its decision to grant mineral rights to TEM. The community lodged a number of internal appeals in an effort to resolve this matter, to no avail.34 In its final internal appeal, the community's major concern was that TEM had not obtained the requisite environmental and labour authorisations.35 The fact that this information was missing implied that TEM had failed to consult in the manner prescribed by the MPRDA, since the community had not been given an opportunity to express any opinions about the proposed mining.36

	In 2015 TEM once again successfully applied for a mineral rights licence, but it was not able to comply with any consultation requirements because the community did not allow them access to the community property. Thereafter the DMR made a decision to block all mineral right applications for a period of 18 months (effective from June 2017).37 However, this did not resolve the community's objection to the granting of mineral rights licences on its land without its consent. Consequently, the community approached the North Gauteng High Court seeking an order declaring that:

	
	a) In terms of the IPILRA, consent is a precondition in a mineral rights application.38

	b) Compensation must be determined and paid before mineral rights can be exercised.39

	c) The MPRDA is unconstitutional insofar as it does not apply subject to the consent requirement under the IPILRA or prohibits the determination of compensation before mining activities take place.40



	3.2      The issue before the court

	The central issue before the court was whether consent in terms of section 2 of the IPILRA was required before a mineral right application is approved.41 According to section 2(1) of the IPILRA, no one may be deprived of any informal right to land without his or her consent. This provision is subject to subsection 2(4) of the IPILRA, the Expropriation Act, or any other law that provides for the expropriation of land or rights. In turn, subsection 2(4) of the IPILRA provides that it shall form part of the custom and usage of communities that the decision to dispose of informal land rights be taken by the majority of the right holders or their representatives. The right holders must therefore be given sufficient notice and a reasonable opportunity to participate in the decision-making process. For these reasons, the applicants (the Xolobeni community) relied heavily on this provision to substantiate their argument that mining activities could not ensue on their land without their consent.42

	Furthermore, the respondents (DMR, TEM and others) argued that the MPRDA clearly sets out that landowners or occupiers must be consulted, but they do not necessarily have to consent before mineral rights are awarded.43 To allow the community to consent, stated the respondents, would mean inserting unintended words into the MPRDA: consent comes into play only once the mineral right has been awarded and the implementation phase begins. The respondents further argued that it would create a bad precedent if customary communities seemed to have more rights than other common law owners in the same circumstances.44 In driving their point home, the respondents argued that the MPRDA trumps the IPILRA and this implies that no landowner can resist mining.45 Inasmuch as the DMR emphasised that consultation is the only required level of engagement, it failed to produce written proof of the consultation procedure from TEM.46

	In response, the applicants averred that the MPRDA provides for the granting of mineral rights, and that these mineral rights are land rights, as contemplated by section 2 of the IPILRA.47 In addition, that the MPRDA does not fall within the listed exceptions under section 2(4) of the IPILRA, namely that it is not the Expropriation Act or expropriation legislation,48 and the majority of the community had not agreed to dispose of their rights in land.49 To prove that a deprivation of property occurs when community land is awarded to third parties, the applicants argued that: 

	
	a) Based on the First National Bank of SA Limited t/a Wesbank v Commissioner for the South African Revenue Services; First National Bank of SA Limited t/a Wesbank v Minister of Finance50 a deprivation had occurred since:



	… any interference with the use, enjoyment or exploitation of private property involves some deprivation in respect of the person having title or right to or in the property concerned.51

	Consequently, the applicants contended that a deprivation is present whenever the interference with the use, enjoyment and exploitation of property is significant enough to have a legally relevant impact on the rights of the affected party.52 They illustrated that if mining activities were allowed on their land, the activities would displace hundreds of community members, destroy and disrupt their culture, vegetation and water streams, and erode their livelihoods.53

	
	b) The applicants maintained that an award of a statutory mineral right in terms of the MPRDA satisfied the subtraction from the dominium test because section 5 of the MPRDA provides that a mineral right is a limited real right that stems from the landowner’s or occupiers' real rights.54 They maintained further that an award of a mineral right subtracts from a landowner's dominium,55 since it authorises the holder to engage in invasive activities on the land.56 In response, the respondents argued that the granting of a mineral right does not constitute a deprivation in the "traditional sense" since the MPRDA is a law envisaged by section 2(4) of the IPILRA and is therefore a valid exception to section 2(1) and therefore automatically excludes the consent requirement.57



	3.3      Decision of the court

	In this ground-breaking decision, the North Gauteng High Court noted with caution that many communities in South Africa, such as the Xolobeni, continue to face issues with mining companies and the DMR.58 For this reason the declaratory orders were granted as sought. It was important for the court to declare that the Xolobeni community was indeed a "community" in terms of section 1 of the IPILRA. Being recognised as such implied that the community was the lawful landholder. Basson J particularly emphasised that the Minister of the DMR lacked authority to grant mineral rights unless the relevant provisions of the IPILRA had been complied with.59 The court professed that, in terms of section 2(1) of the IPILRA, the DMR was obliged to obtain full and informed consent from the community before granting any mineral rights to TEM.60

	The court also found that a deprivation had occurred under both section 2(1) of the IPILRA and section 25(1) of the Constitution.61 This decision has therefore set the standard of consent, as opposed to consultation, in the award of mineral applications. It also illustrates how the DMR occasionally allows mineral right applicants to circumvent certain legislative provisions in favour of the MPRDA. Unfortunately, whether aware or not of the mineral applicant's misdemeanours, the DMR will be held accountable for its decisions to award licences without due regard for the correct legislative procedures.

	One would expect that the DMR as the custodian of mineral resources would celebrate this trailblazing decision. As illustrated in Part 2 of this paper, a custodian holds something with care for another's benefit. In this case, mineral rights are protected to benefit South African citizens, predominantly those who are victims of historical discrimination.62 However, despite the positive outcome in this case, the DMR intends to appeal against this decision, claiming that it usurps the authority to issue mineral licences from the state to communities, and that this will "create chaos".63

	The next part of the article attempts to reconcile the different levels of engagement under the IPILRA and the MPRDA, consent and consultation respectively. Although the courts have omitted to divulge how this can be done, it has been accepted that the two statutes must be read together.64

	4      Legislative approaches to the consent and consultation principles

	4.1      Consultation and consent

	Several policies and legislation that govern the extraction of minerals aim to attract enormous investments to the detriment of local communities, and this brings about serious social and economic challenges.65 The Xolobeni community refused to allow mining on their land because it is home to several hundred people and because the land is an important resource, central to the livelihoods and substance of the community members.66 Among other uses, the land is utilised for livestock and the cultivation of crops. A significant number of the community members rely on tourism and tourist-related activities which take place within the proposed mining area. Accordingly, the proposed mining activity has a potential to deter investment in tourism and eco-tourism, which are contingent upon the preservation of the area's natural beauty and ecological diversity.67

	4.1.1      Consultation

	The MPRDA provides that applicants for mineral rights are not required to obtain consent from the occupiers of the land who could potentially be affected by the mining. Instead, the mineral right applicants must consult with the land occupiers to the satisfaction of the DMR. Consultation is defined as taking advice and seeking information. It does not imply reaching an agreement.68 Froneman J accurately summed up the purpose of consultation as being:

	… to determine if it is possible for a landowner to accommodate the applicant of a prospecting right and the landowner insofar as the interference of the use of their property is concerned.69

	For instance, in Bengwenyama Ye-Maswazi Pty Ltd, v Genorah Resources (Pty) Ltd70 (hereinafter Bengwenyama v Genorah) it was established that, for consultation to be meaningful, the following factors must be established:

	
	(a) The landowner must be informed about the mineral right application in relation to his/her land. Although the court did not set out a clear procedure for effecting this mandate, the landowner must actually be aware that there is a pending application before the DMR.

	(b) The applicant of a mining right must provide the landowner with enough information regarding the mining. This information should not be superficial but must actually inform the landowner of how the mining will affect him/her.71

	(c) Consultation should be done in good faith. This requires that the mineral right applicants should recognise and be prepared to deal with the negative impact that the mining activities will have on the land. An agreement must be reached on the best way to manage the anticipated disruptions on a landowner's property.



	Over and above these factors, for consultation to be judicious the communities must be furnished with full details about what the mining entails. For instance, how and when it will happen as well as what its impact on the land will be.72 The Constitutional Court confirmed this position in the case of Bengwenyama v Genorah, where it was decided that mining companies must provide potential mining communities with full information about mining and its potential impact on the land and how it will affect the community members. This is to say that the mining company should not simply try to obtain signatures to confirm that a community does not object to mining, since the consultation process is not just about ticking boxes. Therefore, all the necessary information must be furnished and the mining company must pay attention to the concerns raised by communities and respond accordingly. Thus, if the mining company fails to provide this information, they are deemed not to have consulted. Equally, giving false information while consulting is a punishable criminal offence under the MPRDA.73

	The case of Doe Run Exploration SA (Pty) Ltd v Minister of Minerals and Energy74 (hereinafter Doe Run) further illustrates the critical role that the consultation exercise plays before prospecting for minerals begins. In this case the applicant, a registered South African mining exploration company, applied for prospecting rights from the DMR but the application was denied. The applicant was later informed that their application had been approved but only in respect of a portion of the property. The issue before the court therefore was whether the prospecting right applicant had failed to notify and consult the landowner or occupier about their application at the DMR in terms of section 16(4) of the MPRDA. This section provides that upon acceptance of the application for prospecting rights, the Regional Manager must notify the successful applicant to submit an environmental management plan and also notify and consult with the landowner, in writing. As a consequence, the company failed to furnish proof of the notification or the consultation proof as required. The court held that this provision is peremptory, since the notification and consultation procedure is meant to protect the land occupiers' rights.75

	4.1.1.1      The consultation procedure in mineral right applications

	The abovementioned cases are indicative of how crucial the consultation procedure is in mineral right applications. In terms of section 22(1) of the MPRDA, an applicant for a mineral right must lodge an application at the office of the Regional Manager in whose region the land is situated. If the Regional Manager is satisfied that all the requirements have been met, and that there are no simultaneous mineral right applications in respect of the same land, he must accept the application.76 Within 14 days of the acceptance of a mineral right application, the Regional Manager must then notify the applicant to submit an environmental management plan.77 By the same token, it is the Regional Manager's duty to instruct the applicant to "notify and consult" with the land occupiers or any other affected persons. The results of this notification and consultation must be submitted within 30 days from the date of the notice.78

	As shown by the case law above,79 during this notification and consultation process the applicant is required to inform the landowner or occupier in sufficient detail of what the mining activities will entail, to allow the latter the opportunity to determine the impact of the mining on his land.80 Should there be any objections from the land occupiers, the Regional Manager must inform the Regional Mining Development and Environmental Committee.81 In addition to the notification and consultation process above, land occupiers have another opportunity at a mandatory consultation subsequent to the award of the mineral right licence, but just before the mining activities begin. This second consultation should be about how the successful applicant will access the land and how the land occupiers will be compensated. These are actually two separate opportunities to be consulted, but in practice mining companies often consult only once.82 Inasmuch as the "consent" factor that was available in the previous mining legislation83 has been rescinded under the MPRDA, this does not in any way imply that the consultation requirement has been discarded with it.

	In a nutshell, consultation provides land occupiers with the necessary information about all the activities that will take place on the land. This enables them to make an informed decision in relation to the representations to be made. On this basis, the consultation process and its outcomes are fundamental in determining fairness or the lack thereof, because the decision to accept or refuse a mineral right application by the DMR cannot be reasonable if there are insufficient details in the consultation process.84 Therefore, the different notice and consultation requirements are indicative of a serious concern for the rights and interests of land occupiers in the process of granting mineral rights, since the granting and execution of these rights represent a considerable intrusion on the use and enjoyment of one's land.85

	4.1.2      Consent

	Under common law, a mining right could be acquired only by concluding a contract with the landowner, which presupposed negotiation and reaching an agreement on the terms of the contract.86 A central element of free, prior and informed consent87 in the mining context is genuine inclusion, disclosure, and respect for peoples' decision-making processes. The right to free, prior and informed consent is protected by a number of international instruments, to all of which South Africa is a signatory. These include but are not limited to the International Convention on the Elimination of All Forms of Racial Discrimination,88 the International Covenant on Economic, Social and Cultural Rights,89 the International Covenant on Civil and Political Rights,90 and the African Charter on Human and People's Rights.91 Collectively, these instruments call on State parties to:

	… ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent.92

	As a result, these instruments place great value on the public partaking in decisions that affect them, not only as citizens of the state, but also as a special category of customary (or indigenous) right holders. The consent aspect of this section will be described in terms of the practical example of the MPRDA and the IPILRA to elucidate that a reconciliation of the MPRDA and other statutes is possible.

	4.2      IPILRA vs MPRDA

	The Constitution, the MPRDA and the IPILRA collectively recognise the need to rectify the injustices of the past racial laws. Despite this noble objective, the MPRDA enables mineral right holders to mine for minerals on community land without the community members’ consent.93 As discussed earlier, section 2(1) of the IPILRA provides that no person may be deprived of any informal right to land without his or her consent. This provision is subject to section 2(4) of the IPILRA, the Expropriation Act94 or any other law that provides for the expropriation of land or rights in land. Accordingly, section 2(4) provides that it shall form part of the custom and usage of communities that the decision to dispose of informal rights in land is taken by the majority of the right holders or their representatives. The right holders must be given sufficient notice and a reasonable opportunity to participate in the decision-making process. In such a case, appropriate compensation shall be payable to any person so deprived.95

	Cousins believes that if the MPRDA is applied subject to the IPILRA, the consent requirement would be a prerequisite in all mineral right applications.96 In this way, communities could select which activities to allow on their land and which to decline.97 Although the state's custodianship of mineral rights seems to be diminishing the landowners' control over their property, the MPRDA is not intended to trump all other rights and interests in land.98

	For example, the Constitutional Court in Maccsand (Pty) Ltd v City of Cape Town99 decided that the application of the MPRDA does not override other statutes. In this case, the issue before the court was whether a holder of a mineral right could exercise mineral rights in an area where the Land Use Planning Ordinance (LUPO) was applicable, without getting a permit from the City of Cape Town. Confirming the decisions of the courts a quo,100 the Constitutional Court held that it was wrong to assume that the DMR possessed overriding powers against other government authorities.101 This decision infers that LUPO and the MPRDA can and should operate alongside each other.102 Reading LUPO and the MPRDA together creates the expectation that the MPRDA and the IPILRA can potentially be read in conjunction with each other. This would mean that the communities would have to be consulted under the MPRDA, but they would first have to consent to the mining in terms of the IPILRA.103

	The case of Maledu v Itireleng-Bakgatla Mineral Resources (Pty) Limited104 has particularly reinforced the position that the MPRDA must be read in conjunction with the IPILRA. In this case, the issue was whether the applicants had consented to being deprived of their informal rights in land under section 2(1) of the IPILRA. In arriving at the conclusion that the respondents (DMR and Itireleng-Bakgatla) had no right to evict the applicants, the court noted that the existence of a mineral right does not in itself extinguish the rights of a landowner or occupier.105 Therefore, the cases of Baleni v Minister of Mineral Resources, Maledu v Itireleng-Bakgatla as well as Maccsand v City of Cape Town have strengthened the legal position that an alliance of the MPRDA and other legislation is not only constructive but it is also practical. The next section illustrates the potential constitutional consequences of failing to consult and obtain consent from land occupiers as required by legislation and case law.

	5      Constitutional consequences of non-conformity with the consultation procedure

	5.1      Administrative action

	The Promotion of Administrative Justice Act106 (PAJA) was promulgated to give effect to section 33 of the Constitution.107 Section 33(1) provides that everyone has a right to administrative action that is lawful, reasonable and procedurally fair. Against this constitutional background, section 1(a) of the PAJA defines administrative action as any decision taken or failure to take a decision by an organ of state while exercising a power or performing a public function authorised by any legislation. This decision must adversely affect the rights of any person and must have a direct and external legal effect to qualify as an "administrative decision".108 Accordingly, the Constitutional Court109 has identified the seven distinct elements of administrative action as follows: (a) A decision; (b) by an organ of state; (c) exercising a public power or performing a public function; (d) in terms of legislation; (e) that adversely affects rights; (f) that has a direct, external legal effect; (g) and does not fall under any of the listed exclusions.110

	As a result, if the abovementioned elements are applied in the context of the Xolobeni community, this would mean that:

	(a) A decision; (b) by the DMR through the Regional Manager; (c) to grant a mineral right licence without any kind of proof of consultation; (d) in terms of section 22 of the MPRDA; (e) could interfere with the lives and livelihoods of members of the community; (f) and could amount to arbitrary deprivation of property; and (g) does not fall under the exceptions listed under section 1(aa)-(ii) of PAJA.

	Under normal circumstances it is enough to show the presence of administrative action and claim remedies under section 8 of the PAJA. However, to strengthen their case the Xolobeni community could go further to show the severity of the breach of their administrative rights. In terms of section 4 of the PAJA, where an administrative action materially and adversely affects the rights of the public, the administrator must decide whether to hold a public enquiry,111 to follow a notice and comment procedure,112 or to follow a procedure that is fair but different.113 These measures are available to ensure that effect is given to the right to a procedurally fair administrative action.114 Similarly, section 6(1) of the PAJA also recognises that any administrative processes taken in terms of the MPRDA must be timeous, lawful, reasonable and procedurally fair.

	Based on the standard of consultation set by case law and sections 10, 22 and 27 of the MPRDA as analysed above, it can be inferred that the consultation measures set therein were not followed in the Baleni case. It must therefore be determined whether the decision to grant a mineral rights licence by the DMR, without proof of meaningful consultation by TEM, was procedurally fair to the community. Van der Sjide asserts that procedural fairness plays two vital roles in realising a variety of constitutional objectives and improving administrative decision-making in general.115

	
	a) Firstly, it has the potential of ensuring that all relevant considerations are brought to the attention of the administrator before a decision is made.

	b) Secondly, having proper regard to the link between procedural fairness, especially participation, and the dignity of persons who stand to be affected by the decision can encourage the development of a rich concept of procedural fairness in the hope of realising the ideal of administrative justice and supporting other constitutional rights and values.116



	If all these factors are applied to the Xolobeni community dispute, it is apparent that the Minister's decision to grant the mineral rights licence to TEM was procedurally unfair because he was authorised to act as an administrator, but failed to comply with the mandatory and material procedure set out in the MPRDA. This renders his decision procedurally unfair, because the community was not in a position to make a decision about the proposed mining. Hence, a decision that could clearly affect the community materially was made without them.

	Accordingly, section 6(2)(b) of the PAJA authorises any persons to institute proceedings in a court if a mandatory and material procedure or condition prescribed by the empowering provision was not complied with. In this situation the court can grant any order that is just and equitable, prohibit the administrator from acting in a particular manner,117 set aside the administrative action,118 declare the rights of the parties,119 or in exceptional circumstances direct the administrator to pay compensation.120 As a result, these options were available to the Xolobeni community but were unfortunately not explored during the court case.

	5.2      The right to property

	In terms of section 25(1) of the Constitution, no one may be deprived of property except in terms of law of general application, and no law may permit the arbitrary deprivation of property.121 Likewise, section 2(1) of the IPILRA provides that no person may be deprived of any informal right to land without his or her consent.122 Informal rights in land are defined as the use, occupation or access to land in terms of any tribal, customary or indigenous law or practice of a tribe.123 The Xolobeni community identifies as a community as envisioned by section 1 of the IPILRA. Therefore, their informal rights in land are "property" for the purposes of section 25 of the Constitution.

	The courts in Baleni and other v Minister of Mineral Resources and Maledu v Itireleng-Bakgatla cases, as discussed in section 4, accepted the definitions of deprivation as demonstrated in First National Bank of South Africa Ltd t/a Wesbank (FNB) v Minister of Finance124 and Mkontwana v Nelson Mandela Metropolitan Municipality.125 FNB defines deprivation as "any interference with the use, enjoyment or exploitation of private property".126 Mkontwana adds that whether or not there has been a deprivation is a matter of degree and depends on the extent of the interference and

	… at the very least, substantial interference or limitation that goes beyond the normal restrictions on property use, or enjoyment found in an open democratic society.127

	The case of Maledu v Itireleng-Bakgatla used the Oxford dictionary definition of deprivation to elucidate it as "the damaging lack of basic material benefits or lack or denial of something considered essential."128 Therefore, applied in the mineral rights context, the central issue in the abovementioned cases was whether an award of mineral rights constituted a deprivation of informal rights in land. The applicants in Baleni argued that they were being deprived of their property rights because there was no legal justification for the loss of their property. They based this claim on the argument that the MPRDA did not fall within any of the listed exceptions under section 2(4) of the IPILRA.129 In arriving at the decision that a grant of mineral rights amounted to a deprivation of property, the Constitutional Court in Maledu articulated that:

	… given the invasive nature of a mining right, there can be no denying that when exercising her rights, the mining right holder, would intrude into the rights of the owner of the land to which the mining right relates. The more invasive the mining operations are the greater the extent of subtraction from a landowner's dominium will it entail.130

	Therefore, case law has rightly established that whenever applicants apply for mineral rights they must produce written evidence of consultation and they must further obtain consent from the land occupiers since mining activities interrupt an occupier's enjoyment of their property. This goes a long way towards securing informal customary land rights in South Africa. In these circumstances, I argue that consent and consultation are not mutually exclusive since one cannot consent to something unless one has been consulted.

	Therefore, the DMR is always under an obligation to ensure that mineral right applicants comply with the legislative standards of consultation before they can approve mineral right applications. This is because failure to do so opens the door to liability insofar as administrative and property rights are concerned. Although the DMR is not a party to the consultation process, it must ensure that all the requirements of the MPRDA are met.131 Section 22 requires that proper consultation must be in writing: This was the missing link in the case of Baleni. TEM claimed to have consulted in terms of section 22(4) of the MPRDA but still failed to produce any kind of proof of that consultation.

	6      Conclusion

	One of the Constitution's primary roles is to redress the injustices of the past that left Black people without land and secure tenure over it. The implementation of this objective is facilitated by various pieces of legislation that seek to secure the land tenure of previously dispossessed people. One such piece of legislation is the IPILRA, which was enacted to secure informal land rights. Nonetheless, the custodianship principle under section 3 of the MPRDA somewhat undermines the IPILRA by failing to involve the customary land occupiers before mineral rights are granted. Although the DMR holds mineral rights on behalf of and for the benefit of all South Africans, it exacerbates the already insecure land tenure rights of customary communities by enabling mineral right applicants to by-pass the consultation requirements of the MPRDA.

	In balancing the economic rights of mining against land tenure security, the courts have decided in favour of the latter. Notwithstanding, the DMR can still be held liable for its failure to act as a true custodian of mineral rights. The DMR acted negligently by awarding mineral rights without proof that consultation as required by the MPRDA had taken place. This (in)action by the DMR led to its liability for the potential loss of property rights and, as argued in this article, this inaction can be extended further to liability for a breach of administrative rights.
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	[←14]
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	[←15]

	       Section 3(2)(a) MPRDA; De Beers Consolidated Mines v Regional Manager, Mineral Regulation Free State Region: DME 2008 ZAFSHC 40 (15 May 2008) para 6.
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	       Environmentalists use the stewardship concept often, as it is closely linked with sustainability and conservation. Bennett et al 2018 Environ Manage 598. Also see s 1 of the MPRDA, which defines sustainable development as "the integration of social, economic and environmental factors into planning, implementation and decision-making so as to ensure that mineral and petroleum resources development serves current and future generations."
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	       Beneficiation is defined as the process of adding value from the granting of a mining right through to the final fabrication of a consumer branded product. This process ensures that labour is not exported from South Africa to other countries for the processing of metal that has been mined locally. Baxter 2005 https://www.lbma.org.uk/assets/2c_baxter_lbma2005.pdf.
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	       Sections 1 and 11 of the MPRDA.
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	       Section 99 of the MPRDA.
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	       In 2006 South Africa produced 53 different minerals from 1,212 mines and quarries, of which 47 produced gold, 33 platinum group minerals, 89 coal and 240 diamonds. Curtis 2009 https://cutt.ly/6yWokaG.
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	       Curtis 2009 https://cutt.ly/6yWokaG.
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	       Sound and secure land policies; clear, efficient and transparent investment regulations and stable fiscal regimes, among others. Vivoda "Determinants of Foreign Direct Investment in the Mining Industry" 22.
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	       Vivoda "Determinants of Foreign Direct Investment in the Mining Industry" 25.
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	       See 4.4.1 on the discussion of the consultation procedure.
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	       Baleni v Minister of Mineral Resources 2019 2 SA 453 (GP) (hereinafter Baleni).
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	       The Amadiba Crises Committee (ACC) was created in 2007 in response to the anticipated significant changes to the traditional way of life brought about by the mining project. Anon 2018 https://bit.ly/2NhmdKq.
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