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PUBLIC LITIGATION AND THE CONCEPT OF "DEFERENCE" IN JUDICIAL REVIEW

	A Klaasen1

	1      Introduction

	The Constitutional Court subscribes to a standard of "deference" in judicial review.2 The principle of deference concerns the function of the judge in mediating between the law and legislative and executive politics. The principle recognises the need to protect the institutional character of each of the three arms of government in a manner that will prevent their ability to discharge their constitutional role being undermined.3 O'Regan frames this vision as follows:4 

	The role of the courts under our Constitution is to protect the Constitution, and in particular individual fundamental rights. At times, in asserting this function, courts will have to intrude to some extent on the terrain of the legislature and the executive. In doing so, however, it is clear from the jurisprudence that is emerging that courts must remain sensitive to the legitimate constitutional interests of the other arms of government and seek to ensure that the manner of their intrusion, while protecting fundamental rights, intrudes as little as possible in the terrain of the executive and the legislature.

	This defence of the theory of judicial interpretation employed seems to encourage judges to limit the exercise of their own power, and go to great lengths to defer to the legislature and the executive. Therefore, the theory of judicial deference, as employed by the courts, increasingly sounds like judicial restraint. Is this theory of judicial review employed by the courts suitable for the current politico-legal landscape of the South African constitutional state? Pieterse argues:5

	Given the executive's stranglehold over the legislature, citizens increasingly look to the judiciary to ensure accountability and for the protection of their basic interest. Today, the judiciary acts both as watchdog over the other branches' adherence to the doctrine of separation of powers and as primary protector of citizens' rights within its confines. In South Africa, as elsewhere, this reality has been underscored by the introduction of a justiciable Bill of Rights, which "fundamentally changed the place of the judiciary in South Africa's constitutional and political order".

	The dominance of the executive over Parliament means that at all three levels of government there are few effective checks and balances on the abuse of power by the executive. The deployment policy of the ANC speaks in a language that is unapologetically Leninist, calling for the placement of "cadres" in key positions in national, provincial, local government and the public sector, even the independent Chapter 9 institutions, with the aim of bringing these institutions under its control.6 According to documents of the ruling party, the transformation of the state entails, primarily:7

	Extending the power of the National Liberation Movement (NLM) over all levers of power: the army, the police, the bureaucracy, intelligence structures, the judiciary, parastatals, and agencies such as regulatory bodies, the public broadcaster, the central bank and so on.

	The ruling party claims social control over all levels of powers within the South African constitutional state. It can be argued that the document envisages the thought that the principle of majority decision-making is constrained by respect for the rights of individuals and minorities, a tendency embedded in national liberation thought, which equates majoritarianism with democracy.8 This train of thought allows liberation movements to use their domination of the political arena in a manner which belies their commitment to a constitutional democracy by shifting the balance of powers in favour of the executive, justifying such actions by reference to their possession of a majority in Parliament.9 The strategy employed by the ruling party is deeply at odds with the notions of the separation of powers and constitutional supremacy as embedded in the Constitution.

	McLean states that this means that the traditional separation of powers between the three branches of government is effectively found only between the courts on the one hand and the executive and legislature on the other. In the absence of robust checks and balances elsewhere, courts should respond, not by adopting a deferential position, but by ensuring that the other branches of government are held accountable to it and the Constitution.10 This work investigates the theory of judicial review employed by the courts against the context of the public litigation where it is utilised.

	Section 2 of this work investigates the concept, characteristics and benefits of public litigation. Around the world, litigation or judicial review has become immensely popular as a treatment for the pains of modern governance.11 South Africa is no exception to this phenomenon.12 This activism by litigation consists of efforts to promote, impede, or direct social, political, economic, or environmental change, or stasis.13 The question is asked; can the concept of public litigation offer assistance in shaping and influencing the theory of judicial review employed by the courts? 

	In Section 3 the application of the theory of deference as employed by the courts is discussed. The Constitution opted for a model of the relationship between the legislature and executive modelled more closely on the Westminster system than on the presidential system found in France and the United States.14 Unfortunately, this weakens the ability of Parliament to function as an effective check on the abuse of power by the executive. It is argued that, given the fusion between the executive and the legislature in South Africa15 and the overconcentration of executive power in the legislature,16 the concept of deference in judicial review falls short of finding the correct balance between the constitutional values of participation, openness, justification and accountability. 

	Section 4 of the work explores the culture of justification articulated by Davis as a coherent theory of judicial review set against the backdrop of public litigation.

	2      Public litigation

	Scholars have disagreed about the defining features of public litigation, a term often used to refer to the diverse proceedings of modern, non-traditional litigation.17 The term public litigation is used in this work to refer to lawsuits challenging legislative or executive action, seeking policy changes within government, and seeking to restructure the organisation of public institutions or expose corruption. A focal point for public litigation in this sense is that the legislator or the executive will always be a party to the proceedings. Although public litigation is typically brought following specific violations of constitutional rights, values or obligations, the aim is not redress for past damages. Contrary to the traditional plaintiffs of the South African common law, litigants use public litigation to rectify constitutional violations not easily definable in terms of personal, financial loss or other damages claimable at common law. Public litigation therefore allows for participation in the political decision-making process for individuals, minorities and groups that are politically marginalised.

	Although the motives for the litigation vary, litigants may seek to reform the institutional structure from which constitutional violations arose and from which similar wrongs may arise again. In this sense, public litigation, or activism by litigation, presents a new means of policymaking not found in any civics books.18 Activists are then able, through the legal process, and by using the courts, to influence government decisions and advance their own interests. Organisations and individuals often disregard or distrust the political process and approach the courts to advance their own interest and to protect their own rights,19 or to correct constitutional violations where political means have failed.

	Schokman states that the organisation or individual takes on a legal case as part of a strategy to achieve broader systemic change. The case may create change either through the success of the action and its impact on law, policy or practice, or by publicly exposing injustice, raising awareness and generating broader change.20 

	Litigants seek to enforce constitutional principles and values that affect others as directly as they themselves and that are valued for moral or political reasons and are independent of economic interests. Litigants therefore seek to regulate executive and legislative action in accordance with the Constitution. The relief claimed aims to restructure the public organisation or conduct by the legislature and/or executive to eliminate a threat to the principles and values enshrined in the Constitution.21 

	In Ferreira v Levin,22 Justice O'Regan investigated the concept of public litigation.23 She stated that in litigation of a public character the relief sought is generally forward-looking and general in its application, so that it may directly affect a wide range of people. In addition, the harm alleged may often be quite diffuse or amorphous. Because the alleged harm is often nondescript, the motive behind public litigation is often difficult to determine. This allows for the misuse of the court process by individuals, groups, political parties and the state. Litigants abusing the court process are able to frustrate or delay legitimate administrative action or attempt to gain political mileage from the litigation.

	In Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape,24 the Court held as follows:25

	The principle of legality implies that public bodies must be kept within their powers. There should, in general, be no reason why individual harm should be required in addition to the public interest of the general community. Public law litigation may also differ from traditional litigation between individuals in a number of respects. A wide range of persons may be affected by the case. The emphasis will often not only be backward looking, in the sense of redressing past wrongs, but also forward-looking, to ensure that the future exercise of public power is in accordance with the principle of legality.

	The fact that a wide range of individuals may be affected by the outcome of the case is problematic. People may be affected without any input in the case. Therefore, because a wide range of people are affected by the litigation and the possibility of abuse of the process exists, an expansive theory of judicial review is called for. This expansive theory should be based on the founding provisions of the Constitution.26 This allows the court to query whether an order made by the court will achieve or advance the values of human dignity, equality, human rights, the supremacy of the Constitution and the rule of law and the democracy of government, including accountability, responsiveness and openness.

	The function of the judge in public litigation may also differ from his or her position in private litigation. In private litigation the judge will usually not be involved in the case after granting of the order. In public litigation the judge may stay involved in the proceedings after the final order is granted. Although South African courts were initially reluctant to grant supervisory orders or structural interdicts,27 the courts have more recently granted supervisory orders in several cases.28 In public litigation the judge is active, with the responsibility not only for credible fact assessment but also for organising and shaping the litigation to ensure a just and viable outcome.29 The fact that the judge is active in shaping the litigation and stays involved after ruling on the matter rules out a formalistic approach to constitutional interpretation. Public litigation then is a space of possibility, with the protection and advancement of the Constitution the goal.

	The concept of South African public litigation conforms with the investigation of American public litigation conducted by Chayes.30 Chayes in his investigation of public law litigation finds as follows:31

	In public law litigation, then, fact-finding is principally concerned with "legislative" rather than "adjudicative" fact. In addition, "fact evaluation" is perhaps a more accurate term than "fact finding." The whole process begins to look like the traditional description of legislation: Attention is drawn to a "mischief," existing or threatened, and the activity of the parties and court is directed to the development of on-going measures designed to cure that mischief. Indeed, if, as is often the case, the decree sets up an affirmative regime governing the activities in controversy for the indefinite future and having binding force for persons within its ambit, then it is not very much of a stretch to see it as, pro tanto, a legislative act.

	Public litigation in South Africa can lead to the same result where directed at litigation regarding the constitutionality or interpretation of legislation. Where the area of contention is decisions made by officials, which are administratively or legally unsound, an order of the Court may have the effect of realigning the offending decision with the Constitution.

	Public litigation allows for the measuring of legislation and legislative and executive acts against a constitutional backdrop guaranteeing the supremacy of the Constitution. This allows for a constitutional review that is forward looking, allowing for the scrutiny of possible constitutional violations before they occur. The judiciary is institutionally suited for this role. The Constitution is the supreme law in South Africa and any law or conduct inconsistent with it is invalid.32 The Constitutional Court is the highest court in all constitutional matters33 and makes the final decision in all constitutional matters.34 An order of the Constitutional Court binds all persons to whom and organs of the state to which it applies.35 Therefore, the Constitutional Court is the ultimate forum for decision-making in the South African constitutional democracy, including decisions of a political nature that fall within the scope of the Constitution. However, without public litigation the courts are unable to investigate constitutional violations.36

	When examining the defining characteristics of public litigation, it is clear that the outcomes that litigants seek correspond with one of the founding provisions of the Constitution, the supremacy of the Constitution and the rule of law. The motif behind the litigation is therefore the protection of the public interest vested in the Constitution. The founding values inform the interpretation of the Constitution and other law, and set positive standards to which all law must comply. The founding values allow the courts to assist organs of the state and society to ensure constitutionality and effective governance. This allows the courts to build institutional legitimacy and play an effective role in democratic politics. The benefits of public litigation highlighted are many. However, should it shape and influence the theory of judicial review that the courts employ? The investigation of public litigation shows that an expansive theory of judicial review based on the founding values of the Constitution is called for. This rules out a formalistic constitutional interpretation of the theory of judicial review.

	In Glenister v President of the RSA,37 the Court found:

	In our constitutional democracy, the courts are the ultimate guardians of the Constitution. They not only have the right to intervene in order to prevent the violation of the Constitution, they also have the duty to do so. It is in the performance of this that courts are more likely to confront the question of whether to venture into the domain of other branches of government and the extent of such intervention. But even in these circumstances, courts must observe the limits of their power.

	Therefore, although the courts have the duty to intervene in constitutional violations, they have the discretion to decide when and to what extent to intervene when such a violation occurs within the domain of other branches of government. The decision on when to intervene and then to what extent will depend on the standard of judicial review to which the courts subscribe. It is imperative for legal certainty that litigators and activists are aware of when the court will intervene within the sphere of other state institutions and when the court will defer to such institutions. 

	Chayes writes that, unlike an administrative bureaucracy or a legislature, the judiciary must respond to the complaints of the aggrieved.38 Can the courts avoid this duty by electing not to intervene in a constitutional violation as it occurred within the sphere of another state organ? The discretion implied in the deference doctrine certainly suggests so. It is submitted that the legal uncertainty inherent in the deference doctrine is bad in law and can be avoided by subscribing to a more expansive theory of judicial review.

	3      Determination of the "proper standard" for judicial review

	The principle of judicial review is well established in the South African constitutional state. The Constitution clearly mandates the courts to review legislation or conduct that is inconsistent with constitutional provisions.39 Although there should be a culture of mutual co-operation and respect between the different branches of government,40 the courts are mandated by constitutional provisions to ensure that the executive and legislature operate within the boundaries of the Constitution. 

	In seeking to develop an appropriate response to judicial review within a constitutional dispensation, Hoexter contends that the judiciary must display:41

	A willingness to appreciate the legitimate and constitutionally-ordained province of administrative agencies; to admit the expertise of those agencies in policy-laden or polycentric issues; to accord their interpretations of fact and law due respect and to be sensitive in general to the interests legitimately pursued by administrative bodies and the practical and financial constraints under which they operate.

	Hoexter contends that these considerations permit the adoption of a concept of deference, which is consistent with the concern for individual rights and a refusal to tolerate corruption and maladministration. She states that because of the wide powers conferred on the courts to review executive and legislative actions, it is essential that courts justify their intervention or non-intervention. It is also important that this be done candidly and consciously rather in a formalistic or coded style.42 The culture of deference has been increasingly employed by South African courts.43

	O'Regan argues that an important aspect of the South African doctrine of separation of powers is that the separation between judicial, legislative and executive powers contains a structural and functional distinction between the arms of government which, in order to preserve their institutional integrity and their democratic function, need to be preserved from intrusion.44 

	In Speaker of the National Assembly v De Lille,45 the Court noted that the constitutional order requires courts to intervene to protect fundamental rights. Accordingly, the principle of non-interference with the affairs of another branch of government, an important aspect of the doctrine of separation of powers, must give way to the need to provide protection for the individual rights which lie at the heart of our democratic order. O'Regan states that it is clear from the court's jurisprudence that the principle of non-intrusion, although qualified, is an important aspect of our doctrine of separation of powers.46 Although this doctrine is an important aspect of the South African constitutional state, this statement disregards the fact that the Constitutional Court is the ultimate forum for decision-making in all constitutional matters.47 The courts are constitutionally mandated to uphold the provisions and values of the Constitution and to declare laws and conduct that is inconsistent with the Constitution invalid.48 Therefore, when "intruding" at a legitimate time and in a legitimate manner the courts are performing their function in respect of the separation of powers. Consequently, the principle of non-intrusion or deference cannot be justified by reliance on the doctrine of the separation of powers alone. 

	In Premier of Mpumalanga v Executive Committee of State-aided Schools, Eastern Transvaal49 the Court held that:50

	In determining what constitutes procedural fairness in a given case, a court should be slow to impose obligations upon government, which will inhibit its ability to make and implement policy effectively (a principle well recognised in the common law and that of other countries). As a young democracy facing immense challenges of transformation, we cannot deny the importance of the need to ensure the ability of the executive to act efficiently and promptly.

	The Court thus recognises the importance of allowing the executive to carry out its functions without undue hindrance. The Court reasoned as follows:

	In treating the decisions of administrative agencies with the appropriate respect, a court is recognising the proper role of the executive within the Constitution. In doing so, a court should be careful not to attribute to itself superior wisdom in relation to matters entrusted to other branches of government. A court should thus give due weight to findings of fact and policy decisions made by those with special expertise and experience in the field. 

	The extent to which a court should give weight to these considerations will depend upon the character of the decision itself, as well as on the identity of the decision-maker. A decision that requires an equilibrium to be struck between a range of competing interests or considerations and which is to be taken by a person or institution with specific expertise in that area must be shown respect by the courts. This does not mean however that where the decision is one which a will not reasonably result in the achievement of the goal, or which is not reasonably supported on the facts or not reasonable in the light of the reasons given for it, a court may not review that decision. A court should not rubber-stamp an unreasonable decision simply because of the complexity of the decision or the identity of the decision-maker.

	There can be no doubt that the executive and legislative branches must be accorded their proper role in terms of the Constitution. However, the Constitution does not limit the roles and powers of state organs. The Constitution defines the roles and powers of all role-players within the constitutional state. Judicial review that is based on the objectives, obligations and values gleaned from the constitutional text does not intrude within the sphere of other government departments. Judicial review ensures that the roles and powers of state institutions are exercised as defined by the Constitution.

	4      Judicial review and a culture of justification

	Mureinik wrote: "The principles of judicial review represent the core of the judicial conception of justice."51 Mureinik articulated the following principles that are considered fundamental for judicial review:52

	1      The principle that policy should be implemented in a reasonable or non-discriminatory fashion.

	2      The principle that someone whose rights are affected by an official decision has a right to be heard before that decision is made.

	3      The principle that, when a statute says that an official must have reason to believe that x is the case before he acts, the court should require that reasons be produced sufficient to justify that belief.

	4      The principle that no executive decision can encroach on a fundamental right unless the empowering statute specifically authorises that encroachment.

	5      The principle that regulations made under discretionary powers (for example, the power to make regulations declaring and dealing with a state of emergency) must be capable of being defended in a court of law by a demonstration that there are genuine circumstances of the kind which justify invoking the power and that the powers actually invoked are demonstrably related to the purpose of the empowering statute.

	If the above principles are analysed, it becomes clear that he argues for a policy of non-discrimination, openness, justification, accountability and participation. A person whose rights are affected must be given an opportunity to be heard, reasons must be given for decisions, and the decisions must be based on and related to an empowering statute. 

	Dyzenhaus proposes three separate approaches to the problem of the judicial role in reviewing decisions of the administration:53

	
		Law as authority: the law reflects the preferences of the majority of society as developed through the medium of a democratically-elected legislature;

		Law as a culture of neutrality, which seeks to protect a range of individual rights from interference by the state. Statutes that infringe on the individual's right to decide how to live, for example, are illegitimate; they offend against public reason, the custodians of which are the judges;54 and

		Law as a culture of justification, which seeks to promote the idea that parties are entitled to participate in decisions which affect them, that is, decisions which determine their rights, and further, that the decisions of organs of state must be justified by the decision-maker within the public discourse fashioned by the Constitution, thereby rendering the decision-maker accountable to the public he serves.



	The third approach proposed by Dyzenhaus corresponds with the fundamental principles articulated by Mureinik. Law as a culture of justification resonates with the constitutional values of accountability, participation, justification and openness.

	Davis writes that the concept of deference is employed by the courts to promote certain basic principles, namely:55

	1      South Africa is committed to transformation and to meeting the needs of the poor, hence government and its administrations are of critical importance; 

	2       Often, the substance of decisions made by government agencies is not appropriate to judicial decision-making, particularly because of the poly-centricity of task and consequence; and 

	3      The government official/agency is an expert or at least more of an expert than the court deciding the issue in question.

	When analysing the principles promoted by the Court's reliance on the notion of deference, there is no provision for the realisation of the values and objectives enshrined in the Constitution. The only value addressed is the principle of transformation. The principles promoted by reliance on the theory of deference allow the courts to abdicate their duty to apply the Constitution without fear, favour or prejudice.56

	The principles listed by Davis are clearly illustrated by the finding of the Court in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs.57 The question was raised as to the extent to which an executive decision is susceptible for review under the constitutional order. The Court employed the following test to determine whether the decision was reviewable:58

	If we are satisfied that the Chief Director did take into account all the factors, struck a reasonable equilibrium between them and selected reasonable means to pursue the identified legislative goal in the light of the facts before him, the applicant cannot succeed. The task of allocation of fishing quotas is a difficult one, intimately connected with complex policy decisions and requires on-going supervision and management of that process by the departmental decision-makers who are experts in the field.

	Ngcobo J formulated an approach of judicial review by way of the constitutional framework within which all decisions of state organs need to be assessed. He commenced his judgment by referring to the transformative objectives of the Constitution.59 He then emphasised that a foundational principle of the Act is the transformation of the fishing industry. Ngcobo J concluded that, if the Minister were to fail to heed the transformative considerations enshrined in the Act, "he would be acting unlawfully and his decision would be open to attack".60 The duty of the courts, however, does not extend to telling the functionaries how to implement the transformation. That must be left to the functionaries concerned.61 

	Therefore, although Ngobo J sets a standard to which the executive must aspire; the attainment of the transformation of the fishing industry, the Court deferred to the executive on how to achieve this goal. This approach is incorrect. The Justice seems to be satisfied with the fact that the issue of transformation is addressed by the executive. Accordingly, the law can now be seen as a more or less "closed" normative system with no further input required from the Constitution. That is, with respect, a formalistic interpretation. At the heart of the Constitution is a commitment to substantive reasoning, to examining the underlying principles that inform laws themselves and judicial reaction to those laws.62 The courts do not need to tell the executive how to implement policy. What is needed is for the courts to ensure that the founding values of the Constitution are entertained by the executive when forming and implementing the policy. By enquiring whether the values of non-discrimination, accountability, participation, responsiveness and openness are addressed, the courts can explore the substantive justice of the law or policy.

	In ascribing to the deference of the courts to other branches of government, O'Regan J stated as follows:

	In treating the decisions of administrative agencies with the appropriate respect, a court is recognising the proper role of the executive within the Constitution. In doing so, a court should be careful not to attribute to itself superior wisdom in relation to matters entrusted to other branches of government.

	This approach by the Justice creates the impression that the courts go to great lengths to defer to the other organs of state, thus subscribing to a minimalist approach of constitutional interpretation. The Justice does not clarify where the self-imposed constraint emanates from. Is it gleaned from the text of the Constitution or are the courts deferring to the will of the more "democratic" organs of state? The Constitution subscribes to the principle of co-operative government63 and states that spheres of government should respect one another64 and not assume any power or function except those conferred by the Constitution,65 and the Constitution is the supreme law.66 Therefore, the constitutional obligations to apply the Constitution impartially and without fear, favour or prejudice,67 impel the courts to intervene in the actions of other organs of state, should constitutional violations occur. The duty of the courts to uphold the Constitution does not call for a minimalist approach to constitutional interpretation. Furthermore, the Constitutional Court rejected the majoritarian approach to constitutional interpretation from its inception.68

	Davis also criticises the dictum by the Justice:69

	This dictum appears to be more concerned with judicial restraint than with the construction of a coherent concept of deference that might serve as a guide to a court, which seeks to mediate between law and the implementation of legislative and executive politics.

	He continues by citing from para 42 of the Bato Star Fishing case, where the court argues:

	This does not mean however that where the decision is one which will not reasonably result in the achievement of the goal, or which is not supported on the facts or not reasonable in the light of the reasons given for it, a court may not review that decision. A court should not rubber stamp an unreasonable decision simply because of the complexity of the decision or the identity of the decision-maker.

	According to Davis, this illustrates an "absence of a coherent theory of review in a constitutional context". Justice O'Regan's judgment turns on the deference owed to the expertise of the department charged with the decision to allocate fishing quotas, and Justice Ncobo bowed to transformational prominence and the fact that "functionaries" should be given the scope to implement these objectives.70

	Davis is rightly critical of both judgments and states that it is bizarre that the full bench concurred with both:71

	One judgment is, at best, committed to respect for the principle of separation of powers. The other judgment appears to nudge the legal community to accept that an interrogation of constitutional values rather than a conflation of a contested concept of institutional competence with the principle of separation of powers must be the key guideline for review of administrative decisions. But, as it is about to take the conclusive step, it falters into line with the judgment of O'Regan J. The coherent theory of review in the constitutional era appears as much an illusion as the respondent department's commitment to transformation!

	Davis proposes a culture of justification for judicial review that takes into account the democratic prerogative of the elected arms of government to fashion and implement public policy within the framework of the Constitution. This culture accepts that the role of judicial review is to foster a culture of democracy, and that the judiciary must commence from a standpoint that it operates within a governmental system that is based upon a doctrine of the separation of powers.72 Davis suggests that judges have to interpret their own role in a constitutional democracy, not only about unlocking the big constitutional conundrums, but also about the manner in which they go about the business of the review of the administration.73 He argues that:

	If the model of government is based on the idea of participation by citizens in decisions which affect them, the right to express views about any decision which an administrative agency is about to take which may determine a right of a citizen needs to be robustly protected, as would the right to reasons for any such decision and the corollary thereto, the provision of all reasonable means to participate in the decision-making process. The principle of separation of powers should not be allowed to undermine these rights of participation; in other words, deference should usually not play a significant role in the formulation of the scope and content of these procedural rights.

	Although Davis's work is meant only as a framework for a coherent theory of judicial review, the question of justification and participation advances other constitutional values such as openness, non-discrimination, accountability and participation to judicial scrutiny. This culture of justification meets the tenets of judicial review as set out by both Mureinik and Dyzenhaus and finds application in an objective interpretation of constitutional provisions and values. The culture of justification ensures that the government justifies its decisions to the governed; it promotes transparent government and allows the citizens to participate in decisions affecting them. Although deference may have been the correct approach for the Constitutional Court at its inception, the Court and the Constitution are now permanent facets of the South African State. Therefore:74

	A group of judges collectively committed to the ideal of adjudication according to the law might disregard the political constraints impacting on their decisions without any conscious appreciation of their decisions on their court's capacity to withstand political attack. 

	The Constitution sets the values against which executive and legislative action must be tested. The inherent values of openness, justification, participation and accountability that form the basis of the South African Constitution are not realised when the courts subscribe to a policy of deference. The culture of justification allows the courts to test executive and legislative action against the foundational values of the Constitution and finds the correct balance in the application of the principle of separation of powers.

	In Helen Suzman Foundation v President of the Republic of South Africa75 the Court found:76

	Separation of powers requires that the Judiciary refrain from being unnecessarily prescriptive to both the Executive and Parliament on the kind of institutionally independent body required to stem the tide of corruption in this country. The constitutionally compliant policy choices they make must be respected, even if there are, in the opinion of the Judiciary, better options available.

	The Chief Justice concludes:

	Ours is to ensure that the constitutional requirements for a functional and efficient corruption-busting machinery have been met and nothing more or less.

	The statement by the Chief Justice suggests that the South African Police Service Amendment Act77 and the South African Police Service Act78 have exhausted normative and policy considerations and that accordingly the laws could be seen as "closed" normative systems. This formalistic logic does not satisfy constitutional values, which are not a closed-set of logically organised rules. A formalistic approach to constitutional interpretation proposes that the substantive justice of the law under constitutional scrutiny is irrelevant. Such an interpretation runs counter to the founding values of the Constitution.

	The culture of deference that the Constitutional Court subscribes to increasingly looks like judicial restraint.79 The American author Dworkin rejects judicial restraint because judicial review exists to protect minorities against the oppression of the majority and judges should not defer to the will of the legislature. Courts must instead interpret constitutional rights according to the demands of precedent and integrity. Dworkin is also sceptical about the seriousness with which the legislature takes its responsibility to interpret the Constitution faithfully and to act in accordance with that interpretation. He distrusts elected officials, believing that they are likely, due to electoral pressure, to ignore the Constitution and to take the side of the majority against the minority.80 

	Dworkin's view has relevance in the South African constitutional state for two reasons. Firstly, because of the "fused" nature of the South African legislature/executive81 and the overconcentration of the power of the ANC in state institutions.82 The second reason relates to the ANC's subscription to majoritarianism.83 Moreover, the demands of precedent and integrity, as argued for by Dworkin, can be met by relying on the inherent values of openness, justification, participation and accountability that form the basis of the South African Constitution.

	5      Public litigation and the culture of deference

	Due to the influence of Dicey, parliamentary systems have a deep distrust of any supervisory role by the courts over the administration. For Dicey, all exercise of public power was to be channelled through Parliament, as Parliament reflects the will of the people and hence is the appropriate mechanism within a democratic state to exercise such an oversight role.84 This distrust is still evident in South Africa with its hybrid parliamentary form of government, and coincides with the Marxist attitude of the executive, shared by many of the ANC majority in Parliament and the Cabinet.85 Davis states that in a constitutional democracy the principle of accountability means that decisions of the administrative agencies must be accountable to constitutional provisions and values and must mean more than the right to be informed about decisions. This principle must be true to a concept of "public interest" which is defined by constitutional values.86 

	The strength of the executive means that it increasingly displays an unwillingness to engage with the courts through judicial proceedings87 by ignoring the process88 or through questioning the final judgment.89 In Minister of Home Affairs v Somali Association of South Africa Eastern Cape,90 the Minister failed to adhere to a court order instructing the state to reopen a refugee reception office. The Court stated that it is a most dangerous thing for a litigant, particularly a State department and senior officials in its employ, to wilfully ignore an order of court.91 The Court found that:92

	The cornerstone of democracy and the rule of law is the uncompromising duty and obligation upon all persons, more especially State departments, to obey and comply with court orders. There are processes in place for those who disagree with court orders. But they are not free to simply turn a blind eye to the order nor do they have any discretion to not obey the order.

	The Court found that no democracy could survive if court orders can be shunned and trampled on as happened in this matter and that there is a likelihood of a future repetition of similar conduct on the part of the relevant authorities.93

	Lenta writes that the political majority enjoyed by the ANC may tempt the government to not always act in a way that furthers the common good, but rather in a way that prioritises the government's and its supporters' interests over considerations of justice.94 It is imperative that judicial review is structured in such a manner that state action is kept within the bounds of the Constitution. Venter posits that the justification for constitutional review should rather be sought in the need for the qualification of blind popular majoritarianism with rational judicial argument.95 The principle of deference is not an effective qualification of the concept of majoritarianism. In fact, the principle of deference subscribes to a majoritarian vision of democracy by countenancing a "superior role" for the legislature and executive in lieu of the courts. Venter argues as follows:96

	Where the Court orders the state "to take measures to meet its constitutional obligations" and subjects the reasonableness of government conduct to evaluation, it can by definition not be a meek and inhibited role. The Court has made it patently clear that, in terms of the powers granted it by the Constitution, it primarily lies within its domain to determine what is consistent with the Constitution and what not. 

	Although this statement was made concerning judgments relating to socio-economic rights, there is no reason why a more expansive, uniform theory of constitutional review cannot be implemented by the courts. Davis argues: "The courts should ascribe to a more expansive theory of judicial review which would embrace the values and objectives which are quarried from the constitutional text."97 This expansive theory should allow for the promotion of the principles of participation and accountability in governance, an important step towards the attainment of transparent and accountable government.

	6      Conclusion

	The dominance of the executive over Parliament means that at all three levels of government there are few effective checks and balances on the abuse of power by the executive. The deployment policy of the ANC calls for the placement of cadres in key positions in government and the public sector with the aim of bringing these institutions under its control.98 

	McLean states that this means that the traditional separation of powers between the three branches of government is effectively found only between the courts on the one hand and the executive and legislature on the other. In the absence of robust checks and balances elsewhere, courts should respond, not by adopting a deferential position, but by ensuring that the other branches of government are held accountable to it and the Constitution.99 The benefits of public litigation show that it can be an effective check on the power of the legislative and executive branches but only if a more coherent and inclusive form of judicial review is embraced by the courts. This theory of judicial review should embrace the founding values of the Constitution.

	It is suggested that it is time for a change of direction by the Constitutional Court, as the Court could not be said to have achieved the degree of institutional independence characteristic of a court in a mature democracy.100 Chief Justice Mogoeng Mogoeng accused the executive of interfering with the judiciary's independence and said that the judiciary needed to take collective responsibility and do things differently.101 He stated that:

	We ought to be worried when there is instability or a measure of instability in the executive and in the legislative arm of government. But we ought to be terrified and deeply concerned when the judiciary does not appear to be what it was established to be. When there is a possibility, no matter how remote that the judiciary might be manipulated, then we have to be vigilant. Without an independent judiciary, democracy is doomed.

	It is submitted that such a change in direction could be achieved by discarding the out-dated principle of deference and subscribing to a policy of judicial review based on the founding values of the Constitution; openness of government, justification of decisions by those in power, and the right to participation by those affected by the decision. Judicial review based on a culture of justification will allow for decisions by organs of state to be justified by the decision-maker within the public discourse fashioned by the Constitution, thereby rendering the decision-maker accountable to the public he serves.102

	The culture of "justification" approach as proposed by Davis finds the correct balance for judicial review in both an objective interpretation of constitutional provisions and the values inherent in the Constitution and offers a workable concept for the doctrine of the separation of powers. 

	South Africa subscribes to a democratic style of government based on accountability, responsiveness and openness.103 When executive and legislative action is tested through litigation against a culture of justification, it allows these values to be explored and realised. This will allow for the opportunity for systemic change to the South African constitutional landscape based on the principles and values of the Constitution. The Constitution does not call on judges to be passive administrators of justice. in the circumstances in which the South African constitutional state currently operates, where multiparty democracy comes under pressure, non-majoritarian constitutional review is essential for the survival of constitutionalism.104 As stated by Venter: "Strong and fearless judicial consistency is needed as a corrective to majoritarian arrogance rather than judicial echoes of government policy and ideology".105 
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