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	Abstract

	The problem in PricewaterhouseCoopers v Saad Investments Co Ltd 2014 UKPC 35 (10 November 2014), 2014 1 WLR 4482 (PC) was that the Cayman liquidators, frustrated by the unhelpfulness of the company's previous auditors in supplying documents and information to help the liquidators get to the bottom of the company's problems, then obtained a winding-up order in Bermuda, the auditors' home jurisdiction, to have them examined. The auditors appealed successfully to the Privy Council in London to have the winding-up stayed. The facts and the reasoning of this senior court are described, and then critically discussed in this case comment. The auditors were erroneously added to the statutory list of persons who may apply to the court for the stay of the winding-up proceedings. Still, the decision may be supported for the finding that, on the particular facts of the case, the auditors had standing to challenge the winding-up application because the Bermudian court of first instance had no jurisdiction under the relevant statutes and the auditors were the direct targets of the application to wind up the company and examine them. The outcome of the decision carries important implications for the development of company law in England and Bermuda, and for the corresponding company law in South Africa, where the decision is of persuasive authority.
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1 Introduction

	It is possible that company outsiders who hold documents with important information may refuse to hand these over to the company's liquidators. Complications may arise in the case of international companies: the outsiders may be domiciled in another country and not be subject to the court orders or legislation of the country where the winding-up order was issued, a problem increasingly foreseeable – including in South Africa – with globalisation and companies seeking new markets. To solve this problem in PricewaterhouseCoopers v Saad Investments Company Limited (hereafter the PwC case),1 the liquidators applied to wind up the company in a foreign country but ultimately failed. The decision of the Board of the Privy Council, although flawed in adding the auditors to the relevant statutory list of persons who may seek a stay of the winding-up order, is still to be supported for the finding that on the facts the auditors had the required standing to challenge the winding-up order, an outcome important for the development of company law in England and Bermuda, and of persuasive authority in South Africa.

	In this case comment, the facts and issues are briefly stated, and the reasoning of the Board deciding the appeal from Bermuda is then summarised. Critical comments on the reasoning follow, and suggestions for dealing with the corresponding problem: the foreign liquidator applies to a South African court for a winding-up order under the legislation on companies and in the context of the law of civil procedure. A conclusion with relevant findings rounds off this case comment.

	2 Facts

	The Grand Court of the Cayman Islands wound up Saad Investments Company Limited (SICL), which was registered in that jurisdiction. The court-appointed liquidators found that the affairs of SICL should be investigated in several countries.

	The liquidators sought information and documents about SICL from the Bermudian branch of SICL’s former auditors, PricewaterhouseCoopers (PwC). Sluggishly complying with a Cayman court order to deliver their working files,2 PwC delivered several documents showing heavy and unjustified redaction.3

	So the Cayman liquidators applied to the Supreme Court of Bermuda for the winding up of SICL. The liquidators intended to rely on section 195 of the Bermudian Companies Act 1981, authorising the court to summon and examine on oath persons, such as PwC in this case, who the court considers can give information about the company's conduct, affairs or property, and requiring these persons to hand over books or papers that they have about the company.4 

	Winding up SICL, Kawaley CJ appointed the Cayman liquidators as provisional liquidators in Bermuda and summoned PwC to appear for examination and produce all their documents about SICL's affairs.5 PwC challenged this order in the Bermudian Court of Appeal, arguing that the chief justice lacked jurisdiction to make the winding-up order or to appoint the Cayman liquidators as Bermudian liquidators. These arguments did not convince the appeal court, and so PwC appealed to the Judicial Committee of the Privy Council.6 The discussion turns to the status of the Privy Council and the two issues for its decision in the PwC case.

	3 The two issues in the Privy Council

	The decision in the PwC case was unanimous, delivered by the highest judges of the United Kingdom on cross-border insolvency matters. The Judicial Committee also remains the apex court of appeal for, among other courts, those of 

	… many current and former Commonwealth countries, as well as the United Kingdom's overseas territories, crown dependencies, and military sovereign base areas.7 

	The PwC appeal came before Lord Neuberger PSC, Lords Mance, Clarke and Sumption JJSC, and Lord Collins. Lord Neuberger gave judgment on two issues. The first was whether the court had jurisdiction to liquidate SICL, and the second was whether PwC might challenge the order granted under section 195 of the Companies Act 1981 (hereafter the section 195 order).8

	4 The judgment of the Board

	The two issues before the Board are dealt with in turn.

	4.1 The first issue: jurisdiction to wind up SICL

	PwC argued that the Bermudian Supreme Court lacked jurisdiction to liquidate SICL under the Companies Act 1981.9 SICL did not carry on business in Bermuda. PwC should not have been summoned under section 195 of that statute. The respondents, the liquidators, replied that the court had jurisdiction under the Companies Act 1981 or the External Companies (Jurisdiction in Actions) Act 1885. And even if the court lacked this jurisdiction, PwC could not attack the winding-up order, particularly by defending the liquidators' application for a section 195 order.

	The Board held that the Bermudian Supreme Court had only statutory jurisdiction to wind up companies.10 Part XIII of the 1981 Act controlled the case. Section 161 of that statute stated how the court might wind up a company.11 Definitions in section 2 of the statute were important and applied all the way through the statute unless the context required otherwise. A company was "a company to which this Act applies by virtue of section 4(1)" of the statute.12 And an "overseas company" was 

	… any body corporate incorporated outside Bermuda other than a non-resident insurance undertaking.13

	For present purposes, for companies not registered or incorporated in Bermuda, section 4(1) applied the 1981 Act to "any overseas companies so far as any provision of this Act requires it to apply".14

	The Board rejected the liquidators' argument that Part XIII conferred jurisdiction on the Supreme Court of Bermuda to liquidate SICL.15 It was an overseas company. Section 161 clearly provided for jurisdiction regarding "companies" only. That wording did not govern overseas companies if the context did not require otherwise. Part XIII did not indicate an intention that it should govern overseas companies. This interpretation by the Board was consistent with other provisions of the Companies Act 1981.16 It was clear that the Supreme Court of Bermuda lacked jurisdiction to liquidate SICL under the Companies Act 1981.

	The Board considered the liquidators' alternative argument, regarding jurisdiction under the External Companies (Jurisdiction in Actions) Act 1885.17 Two subsections of this statute were important; they applied to companies incorporated outside Bermuda that did business there by agents or branches. These companies might be sued in the Bermudian Supreme Court on a cause of action that arose wholly or partly in Bermuda.18 In addition, these suits might be continued all the way to judgment as though the company were incorporated in Bermuda or had its principal place of business there.19

	PwC put forward two arguments why this 1885 Act did not apply. Firstly, SICL did not do business in Bermuda by agents or branches, and SICL had obtained a Bermudian company's shares through a Bermudian bank. The Board held that this series of steps was not sufficient for carrying on business in Bermuda.20

	Secondly, held the Board,21 presenting a winding-up petition did not usually amount to suing SICL for a cause of action.22 Where the petition and Bermuda were linked only by the petitioner's aim to enforce a right under a Bermudian insolvency statute, a right that would arise only after the winding-up order had been granted,23 the Board held that even if there were a cause of action, it was difficult to see how one could say that such a cause of action could arise in Bermuda. By PwC's making the argument that such a cause of action did arise in Bermuda, PwC were "pulling themselves up by their own bootstraps".24 Accordingly, the Bermudian court had no statutory jurisdiction to appoint the SICL liquidators, nor could the court wind up SICL.

	Did it then follow, as the second issue, that PwC could escape the section 195 order? If so, why?

	


4.2      The second issue: the right to challenge the section 195 order

	The liquidators mounted an argument in three steps. These steps concerned why this winding-up order was effective unless it was set aside. In addition, the argument dealt with why PwC could not attack the winding-up order and the section 195 order.

	4.2.1      The first step in the liquidators' argument

	The Board approved of the first step in the liquidators' argument.25 The Bermudian Supreme Court order was granted by a court of unrestricted jurisdiction. On basic principles, its order was effective. It thus had to be regarded as effective unless set aside by the court.26 The liquidation order could not be examined unless set aside or stayed.27

	4.2.2      The second, complex step in the argument

	The liquidators also raised a second, complex argument. As jurisdiction was lacking, PwC could have applied to the Supreme Court of Bermuda to have the winding-up order set aside or stayed; or PwC could have applied to the Court of Appeal to have the order discharged; or, even if the winding-up continued, PwC could still have had the section 195 order set aside.28

	The Board confirmed that PwC could have taken the point regarding jurisdiction in the Bermudian Supreme Court. The present facts were "unusual".29 The Board exercised the power to set aside the winding-up order as the Supreme Court and the Court of Appeal of Bermuda ought to have done.

	The Board quoted section 184(1) of the Companies Act 1981. Its provisions, which are important for the present discussion, read as follows:30 

	The [Supreme] Court may at any time after an order for winding up, on the application either of the liquidator or the official receiver or any creditor or contributory and on proof to the satisfaction of the court that all proceedings in relation to the winding up ought to be stayed, make an order staying the proceedings, either altogether or for a limited time, on such terms and conditions as the court thinks fit.

	Further, section 184(2) enables the Bermudian court to 

	… make such order as it considers desirable to enable the company to be as near as practicable as it was before the winding up order was made.31

	The Board devoted most of the rest of its judgment to dealing with the liquidators' further five arguments about why PwC could not request Her Majesty to stay the Bermudian winding-up proceedings.32 These five arguments are dealt with in turn, under subheadings to make them more accessible for readers.

	4.2.2.1       PwC were outsiders with limited room to manoeuvre 

	The first argument concerned the status of PwC as outsiders to the winding-up. In principle, such outsiders could not even raise the issue that the Supreme Court should stay the winding-up. Or, if PwC could raise this argument, they could do so only as friends of the court, and would then not have the right of appeal. So PwC could not raise this argument at this stage of the matter.33

	On this point, held the Board, PwC were not one of the persons mentioned in section 184(1) of the 1981 Act. There was also considerable authority that outsiders could not make arguments when winding-up was sought. Outsiders had no standing for a late challenge to the issue or the continuing of the winding-up order.34 The Board held that outsiders would not normally be heard on whether the winding-up order ought to have been granted.35 Yet this useful general rule was flexible. The PwC case had two significant and rare facts: the winding-up order had been challenged only as regards jurisdiction; and the outsiders were only technically outsiders to the winding-up. In general, a party subjected to a section 195 order could not query the issuing of the winding-up order at the end of the application. To make this challenge, the party subject to a section 195 order required support by one of the parties mentioned in section 184(1) of the 1981 Act. By contrast, though, if the lack of jurisdiction could well be questioned on the court papers, this point needed to be dealt with properly. And if this lack of jurisdiction were proved, then the interests of justice would need to be considered,36 an outcome that had been suggested by Chadwick LJ in a previous decision.37

	PwC were not mere outsiders but were the only immediate targets of the intended winding-up and the section 195 order. Consequently, PwC had standing for their challenge regarding jurisdiction for the winding-up when they challenged the section 195 order.38 In the PwC case, the liquidators had relied on the just and equitable ground for the winding up of SICL so as to seek a section 195 order. When they attacked the section 195 order, PwC had standing sufficient to query the existence of jurisdiction by the court to make the winding-up order.39 An outsider to the winding-up might appropriately make representations when the winding-up petition was heard,40 yet PwC were not in court at that stage, and received no special notice of the petition, except as members of the public who had seen the advertisement of the winding-up proceedings. And PwC had challenged those proceedings once "they reasonably could have done so".41

	The Board then mentioned that the winding-up could be stayed by the court if the stay were applied for by some itemised people, such as the liquidator. Auditors such as PwC were not listed. PwC were absent from the court at that point, but the liquidators were present, as the Bermudian Supreme Court's appointees and officers of that court. On the wording of section 184(1) the Bermudian Supreme Court ought to have been satisfied that clearly there was no jurisdiction to grant the winding-up order. Then, if a stay or setting aside were considered possible, the court "could and should have effectively required" the liquidators to seek the stay of the winding-up.42 The court should have allowed the liquidators to be heard, and then "could and should simply" have stayed the winding-up.

	The liquidators continued: even if PwC had the right to query the lack of jurisdiction, PwC had no standing to appeal against the Supreme Court's refusal to set aside the winding-up order, because PwC were outsiders to the liquidation proceedings. PwC could query jurisdiction only as friends of the court and thus not on appeal. That ruling had been made in In re Bradford Navigation Company (hereafter the Bradford case). 

	The Board distinguished the circumstances of the Bradford case from those of the PwC case.43 In the Bradford case the applicant was not affected by the winding-up order, nor did the applicant challenge the jurisdiction to grant the order as PwC were doing. And James LJ in the Bradford case had refused the application "in very general terms". These were not relevant to the present circumstances, said Lord Neuberger in the PwC case. James LJ had held that it would be 

	… extending litigation beyond all possible limits if every person who may have a right with respect to property which belongs to the company could come here and say that the winding up will interfere with his rights.44

	In the PwC case the Board was cautious in hearing representations from a party other than the parties mentioned in section 184(1) of the 1981 Act as a person who opposed the granting of the liquidation order. Yet the Board could

	… see no reason why, in appropriate circumstances, a person who will be directly affected by a winding up order should not have the right to be added as a party to the proceedings.45

	The Board emphasised that this step would rarely take place. "Exceptionality", held the Board, "is not a very useful guide".46 Usually, the mere fact that interests would be affected by the winding-up would not warrant hearing a party. In the PwC case, by contrast, jurisdiction had been challenged, and the liquidators had brought the winding-up petition only to obtain relief against PwC.47 Interfering with PwC's rights would be a breach of natural justice if PwC were not allowed, formally as parties and not merely informally as friends of the court, to challenge the granting of the order. These facts were exceptional, and PwC were entitled to be added as parties. 

	With the benefit of hindsight, in these unusual circumstances PwC ought to have been notified and allowed to make representations regarding the court order.48 If PwC were entitled to be added as parties, they had not been notified. So, unless there were good reasons to the contrary, PwC should have had the right to query jurisdiction before the Supreme Court of Bermuda and also further on appeal. PwC would have had the right to challenge the issue of the order had they been parties to the petition.49

	4.2.2.2      The winding-up order was unchallengeable during the winding-up

	The second argument made by the liquidators was as follows. The winding-up order could not be challenged during the liquidation proceedings themselves.50 The Board considered this argument flawed.51 At best, the invalidity of the proceedings could be challenged only if the proceedings themselves were set aside.52 As long as the winding-up order continued, the section 195 order could not be challenged on the ground that the basic winding-up order had been issued without jurisdiction. Such a ruling followed from the principle in Isaacs v Robertson53 and the fact that otherwise the winding-up order would then be applied inconsistently. 

	However, the Board held that this was not what PwC were arguing.54 A stay meant that the winding-up order would have no effect in general. The liquidators' counsel had also argued incorrectly that the associated challenge to the winding-up order should be prohibited. PwC were arguing not only that the winding-up should not have been granted,55 but also that the court should stay the winding-up generally under section 184(1).

	The liquidators raised an argument on a principle of procedure. During the winding-up proceedings it could not be argued that the winding-up order had been made without jurisdiction.56 The Board rejected this reasoning by the liquidators. Such a principle, it was held, would be unwarranted and unjust. Chadwick LJ's judgment in a previous case had been relied on to support the liquidators' reasoning. The Board overruled it as support for this contention. In any event, it was held, Chadwick LJ's judgment would not apply to the PwC case.57

	4.2.2.3      PwC had not sought a stay in the Bermudian courts 

	The third argument made by the liquidators was as follows. PwC had not applied for a stay in terms of section 184 in the Supreme Court and the Court of Appeal of Bermuda.58 The Board acknowledged this contention. Still, PwC had squarely raised the lack of jurisdiction to make the winding-up order, and had argued that this lack of jurisdiction justified reversing the winding-up order on appeal. The outcome amounted to a permanent stay. The opportunity of obtaining an order under section 184 had been argued before the Board, and the liquidators had been allowed to discuss it. In the absence of unfairness to the liquidators, Her Majesty, exercising the powers of the court a quo, should stay the winding-up.59

	4.2.2.4      The refusal of a stay was justifiable on the facts 

	The fourth argument made by the liquidators was as follows. On these facts there were "good reasons for not granting a stay".60 The Board disagreed with this contention. Often the court would be convinced that it was too late to stay the winding-up order even though jurisdiction was clearly lacking. The winding-up might have been so advanced that matters could not be restored or reorganised properly. Rights might also have been created or altered for third parties. As a result, it would be "unjust to stay the winding up (or more unjust to stay than not to stay)".61 

	That, however, was not the position in the PwC case. No one had acted irrevocably under the winding-up order. The liquidators could only have acted against PwC or gained control of the Bermudian shares. What is significant is that the Board held that the

	… pursuit of PwC cannot possibly be invoked to justify a contention that it is now too late to stay the winding up.62

	4.2.2.5      The dispute about the stay should be remitted to Bermuda

	The fifth and final argument made by the liquidators was as follows. The dispute about the stay ought to have been remitted to the Supreme Court of Bermuda.63 Again, the Board disagreed with this contention. To recap: obviously, there had been no jurisdiction to grant the winding-up order. The court thus could stay the winding-up on these facts. There was "no good reason" not to do so.64 And if the winding-up were not stayed, this result would be "thoroughly unjust" to PwC, the sole direct target of the order, who were attacking the validity of the order for the first time.65

	The Board considered the position if section 184 had not applied to this matter.66 For the reasons given above, the Bermudian Court of Appeal would still have had jurisdiction to take the required steps, which were as follows. The court should have added PwC as parties to the winding-up proceedings; allowed their late appeal against the issue of the winding-up order; approved PwC's reasoning that the jurisdiction for the winding-up had been lacking; and set the winding-up order aside.67 PwC had made this argument in the Bermudian Court of Appeal. The Board reiterated that the technical outsider to the winding-up was not the company, the liquidator, the Official Receiver, a contributory or a creditor. The Board emphasised how rarely such an outsider could successfully apply to bring such an appeal, especially if time had run out, but the PwC case had several special features. The application related to jurisdiction, the liquidators had not acted irrevocably, and the applicants were the only targets of the winding-up and had not delayed in dealing with the problem.68 There was only one proper outcome: the court should allow PwC's application and set the winding-up order aside.69 The Board also terminated the section 195 order.70

	4.2.3      PwC's argument in reserve

	The Board then discussed the argument that PwC would have raised if their preceding arguments had failed.71 This contention was that the section 195 order had to be rescinded even if the winding-up survived. 

	Usually, so the Board held, this argument would be dismissed if the third party could not convince the court to set that order aside,72 for the winding-up order should be applied consistently. Yet, if this argument had been made in the PwC case, the Board "would have acceded to it",73 because the Supreme Court of Bermuda ought to have exercised its discretion and set aside the section 195 order. "This is only justifiable", held the Board, "because of the very limited purpose and effect of the winding up order made by the Supreme Court",74 the winding-up order having been granted so that the respondents could obtain the section 195 relief against PwC.

	The Board concluded that, if "it should not have been granted"75 and PwC were not allowed to attack the winding-up order, then a serious breach of PwC's rights and of natural justice would occur if PwC could not argue that

	… there had been no jurisdiction to make that order as a reason for denying the respondents the relief under section 195.76

	This result would have a restricted effect, as the "inability to pursue" the section 195 application would not prejudice the Bermudian winding-up. It might harm the Cayman winding-up, but that was not relevant to the PwC case.

	5      Comments

	The issues in the PwC case mainly concerned the lack of jurisdiction in this cross-border insolvency matter. Similarly, a difference in South African law is clear in the contrast between the facts of two cross-border cases that went to the Supreme Court of Appeal. In Ward v Smit: In re Gurr v Zambia Airways Corporation Ltd,77 the court of first instance, the Witwatersrand Local Division, had jurisdiction, for the corporation was an external company under the definition in section 1 of the Companies Act 61 of 1973, and in terms of section 322 of that statute, it had also registered with the registrar of companies. Ward's case may be contrasted with Moolman v Builders & Developers (Pty) Ltd (in Provisional Liquidation): Jooste Intervening.78 Moolman was decided under the apartheid system, when the homelands, such as the Transkei, were regarded as falling outside South Africa. In Moolman the company was registered in the Transkei and had no established place of business in South Africa, and so it did not meet the definition of an "external company" in section 1 of the 1973 Act. The South African courts thus did not have jurisdiction to wind it up under that statute. As a result, the Transkei liquidator could not apply the machinery of that Act, such as an examination by a commissioner under section 418, to carry out his duties.

	The Board in the PwC case found that the Supreme Court of Bermuda had no jurisdiction to wind up SICL under either of the Bermudian statutes considered. For the sake of comparison with South African law, a corresponding finding by a local court is considered. This finding would be that the relevant entity did not qualify as an external company under the Companies Act 1973, so the South African court would lack jurisdiction to wind up the company under that statute. 

	What happens if, even though the court lacks jurisdiction under the Companies Act 1973 to grant a winding-up order against the auditors, the South African court does grant a winding-up order so that the liquidators may examine the auditors under section 417 of that Act? It is submitted that this winding-up order would be regarded as legally effective in South African law unless set aside by a subsequent court order.79 Usually, a final judgment and/or order stands because the court that has issued the judgment or order has discharged its duties. It is functus officio.80 Further, a winding-up order continues unless an application is instituted that the court which granted the order should set it aside as irregular, or unless an appeal is brought so as to have the order set aside by an appeal court.81 The unusual facts in circumstances like those of the PwC case would be the lack of jurisdiction and the chief purpose to target outsiders, the debtor's previous auditors, under section 417 of the 1973 Act. (And the context, as in the PwC case, would be that the controllers of the company had removed property of the company to a foreign country. This country would be neither the country of the original winding-up nor South Africa.82) The applicant would have to furnish a copy of the winding-up application to specified persons.83 The list does not include the auditors,84 so the auditors would not be entitled to receive such a copy. Still, notice of the winding-up would be published in the Government Gazette.85

	The Board dealt with PwC's challenge by relying on section 184(1) of the Bermudian Companies Act. Its provisions are similar in some respects to those of section 354 of the Companies Act 1973 in South African law. The Board acknowledged the considerable authority that the auditors were not mentioned among the persons listed in section 184(1). The auditors do not seem to have obtained the consent of any of those listed persons to bring the application under section 184(1). It has been submitted that only a few persons have standing to apply under section 354 of the Companies Act 1973 for the stay or setting aside of the winding-up order in South African law. These persons are

	… exclusively the liquidator of the company (including its provisional liquidator), a creditor or a member of the company.86 

	The applicant's standing must also be proved.87 It is conceivable that, in the comparable situation under discussion, SICL owed the auditors unpaid debts. This fact would have made the auditors creditors of SICL. It would thus have provided them with the standing required by section 354 of the 1973 Act. But the judgment of the Board in the PwC case does not express this idea. It cannot therefore form part of the reasoning in the comparable circumstances considered from a South African point of view. None the less, a significant feature of the judgment in the PwC case is the ruling by the Board regarding the liquidators. The liquidators should have raised the possible lack of jurisdiction. The auditors were not before the court. The liquidators could have applied to have the winding-up order stayed. Similarly, the liquidators could act in terms of the South African section 354, for they are listed in that section.

	Section 184(1) of the Bermudian 1981 Act contains a finite list. It mentions the persons who may apply to stay the winding-up. The Board still decided the case in terms of section 184(1). In doing so, the Board added further persons – the auditors – who could apply for the stay of the winding-up. These persons were not listed by the Parliament of Bermuda when it passed the Companies Act 1981. 

	The liquidators brought cognate proceedings against PwC in Singularis Holdings Ltd v PricewaterhouseCoopers (Bermuda) (hereafter the Singularis case).88 In the Singularis case, the liquidators sought the recognition of their status as liquidators appointed by the Cayman court. They also sought the assistance of the Bermudian court at common law. Lord Collins was clear that legislating by courts should be only interstitial.89 Nor should statutes be applied "as if" they did apply when clearly they did not apply.90 Lord Collins concluded that such reasoning was

	… not only wrong in principle, but also profoundly contrary to the established relationship between the judiciary and the legislature.91

	It is therefore surprising to find that, although the facts of the PwC case were unusual, the Board added persons – the auditors – to the list in section 184(1), for in doing so, the Board extended the scope of the section beyond that set by the Parliament of Bermuda. It is doubtful whether this activity could be described as interstitial legislating by the Board. The two appeals – in the PwC case and the Singularis case – were both heard by the Privy Council in April 2014 and judgment was given in November 2014. The Board criticised legislating from the bench in the Singularis appeal, yet it remains a puzzle that the warnings of the Board were not borne in mind by the same judges when they gave judgment in the PwC appeal.

	The Board in the PwC case held that the winding-up application under the Companies Act 1981 could have been challenged when it was heard in Bermuda. This would have been the best time for the auditors to oppose such an application because the court lacked jurisdiction to wind up the company. 

	(By way of comparison, consider the requirements of section 354 of the Companies Act 1973 in South Africa. The applicant is arguing that the winding-up order should never have been granted. He is required to prove that there are special circumstances for setting aside the order. He also has to explain satisfactorily why the granting of the winding-up order was not opposed or appealed, or why the application for relief was delayed.92) 

	It is assumed that the liquidators seeking the local winding-up order under the legislation on companies have not notified the auditors. The auditors should challenge the winding-up as soon as they can reasonably do so after seeing the advertisement of the proceedings. The liquidators would object to the jurisdiction of the South African court as a preliminary point of law.93 This step by way of an exception would presuppose that the auditors or their legal advisers keep up to date with the contents of the Government Gazette as relevant to them concerning a particular debtor whom they have audited, and that they are conscious of the possible implications, for them, of such a notice of a winding-up order. The significant feature of the present circumstances would be that the foreign liquidators' reason for bringing the local winding-up application would be to obtain the order to examine the auditors under relevant South African legislation. It was held in the PwC case that, in such narrow circumstances, it would be a breach of natural justice not to notify the auditors and allow them to make representations regarding the court order. This important reason – the foreign liquidators' pursuit of the previous auditors of the company – may not be clear from the notification of the winding-up proceedings in the Government Gazette. It is possible that this reason is not stated as the express purpose of the proceedings. Context still matters. The problem may be recapped. The auditors have been required by the courts of a foreign country to provide the liquidators with information and documents. The auditors have complied with that foreign court order tardily and incompletely in that country. The liquidators have therefore applied for a winding-up in the home jurisdiction (such as South Africa) of the relevant registered branch of the auditors. It is submitted that it is a fair inference by this branch that the foreign liquidators' chief purpose in bringing this application is to engage the machinery of the local legislation on companies. The liquidators are pursuing these auditors for information and documents with respect to the debtor whom they have audited. It is also submitted that if the ex parte application brought by the foreign liquidators for the winding up of the company in South Africa does claim relief against the auditors in the form of an order for their examination under section 417 of the Companies Act, then this application is required to be "addressed" to those auditors but it does not need to be served on them.94 And it is submitted that, as the auditors would be interested parties who would be prejudiced by this application for winding-up, they should be joined in this application.95 At this stage, it may be advisable for the auditors to seize the nettle. They should oppose the application on the point of law that the final winding-up order should not be granted because the court lacks jurisdiction under the Companies Act 1973 to wind up the company.96

	The liquidators as the applicants for the winding-up order would bear the burden of proving that the court had jurisdiction to hear their application.97 In addition, the liquidators would have a duty of dealing fairly and disinterestedly with everyone interested in the liquidation.98 They would have a duty not to conceal or suppress knowledge that they had acquired during their investigation, which was material to ascertaining the true position. This duty would be owed to the court, among others. Further, it is submitted that, in South African law, counsel would owe a duty to bring to the attention of the court a feature – the existence or lack of jurisdiction – that might be adverse to their case and important to the decision of the case.99 If the clear lack of jurisdiction were to be dealt with at this early stage in terms of the duties resting upon the applicant foreign provisional liquidators and their legal representatives, then the local winding-up order would probably not be granted, because an essential element of the liquidators' application would be missing. It would follow that the order for the examination of the auditors under section 417 of the Companies Act 1973 would probably not be granted either.

	It is submitted that if one accepts that the auditors may successfully challenge the issuing of the winding-up order, then the further reasoning of the Board as to the right of the auditors to challenge the consequent issuing of the section 195 order may form a useful ground of comparison for the auditors who seek to challenge the issuing of the corresponding order against them under section 417 of the South African Companies Act 1973, so the auditors would be directly affected by the winding-up order. They would not merely be friends of the court. It would be a breach of natural justice if the auditors were not heard by the court. The auditors could challenge the winding-up order during the liquidation proceedings themselves. No procedural principle would prevent them from doing so. The auditors should challenge the winding-up order as soon as is reasonably possible. They would not wish to be met with the reasoning by the liquidators or the court that it was too late to stay or set aside the winding-up order.100 By acting promptly the auditors would not encounter the obstacle that the liquidators had acted irrevocably.

	A further line of reasoning is considered for the sake of argument. The following considerable assumptions are made: the South African court has decided that it has jurisdiction to hear the matter; the auditors are not in court; and a final winding-up order has been granted. It is submitted that the auditors in their capacity as auditors are not in the finite list of persons in the South African section 354, so the better view would be for the auditors in a situation like the one in the PwC case to proceed to have the winding-up order set aside on a basis other than that of section 354. Instead, the auditors in the present circumstances could apply to have the winding-up order set aside because of error concerning the existence of jurisdiction. The auditors would argue that the winding-up order was erroneously sought and erroneously granted in the absence of the auditors, who were the only targets of the winding-up and thus the parties affected by the winding-up order.101 A judgment may be rescinded because the court mistakenly believed that the defendant did know about the hearing although in fact this was not so.102 If the auditors did not, in fact, know about the hearing of the winding-up application, then that might be a ground for setting aside the winding-up order. 

	The principle is that the court's discretion is usually exercised in favour of the applicant who, through no fault of his own, was not allowed to oppose the order granted against him and who, once he finds out about this order, acts quickly to have the state of affairs corrected.103

	To prove their standing, the auditors in circumstances like those in the PwC case would show that they were directly and substantially interested in the outcome of the winding-up application sufficiently to be entitled to have opposed the original application for the winding-up order.104 The auditors would argue that their interest concerned a basic requirement of the matter – the court’s jurisdiction to hear the application for winding-up under the Companies Act 1973. This choice of approach to dealing with the matter would also help the auditors to bypass the further issue of whether they ought to have been cited as parties by the foreign liquidators. If the attempt by the auditors to have the winding-up order set aside were to be dismissed by the court, this step would afford them a ground for approaching the appeal court. The auditors would then argue that in these circumstances there had been a failure of natural justice by the court of first instance, which had failed to hear the other side before rendering a final decision on whether to grant the winding-up order.

	On a more abstract level, the combination of some of the relevant principles reveals a lurking danger. The order of a high court stands because the court is functus officio. The order is thus effective until it is examined and set aside by the high court itself or by the court of appeal. But a high court order that has been granted without the necessary jurisdiction may be ignored. Yet a party who applies for such an order to be set aside must show that there was no fault by that party and that, having found out that the order had been granted, that party acted promptly to have the position corrected. Often, too, the court may conclude that it is too late to stay the winding-up order even though jurisdiction was clearly lacking. The winding-up may be so far advanced that matters cannot be restored or reorganised properly. Rights may also have been created for third parties. Consequently, in the words of Lord Neuberger, it would be "unjust to stay the winding up (or more unjust to stay than not to stay)".105 If all these principles are read together, then it appears that the party who knows that the court does lack jurisdiction, or who considers that the court may possibly have lacked jurisdiction, but who chooses to ignore the resultant court order does so at his peril, for he may later find that the court decides that he is too late to stay the winding-up order. The court may hold that matters cannot be corrected and third parties' rights have been created or altered, so that staying the winding-up would be unfair. One inference is to be drawn. Once the targeted person suspects that the winding-up is flawed because the court lacked jurisdiction to grant it, he should promptly act. He should have the winding-up order stayed or set aside so that he cannot be blamed for leaving the position uncorrected. 

	6      Conclusion

	The PwC case revealed a problem of cross-border insolvency law. The liquidators were frustrated at the slow, unsatisfactory furnishing of documents and information by the previous auditors in the Cayman Islands, so they obtained a winding-up order in Bermuda solely to have the auditors examined in their home jurisdiction. The auditors successfully appealed to the Privy Council. The court unanimously held that, in these particular circumstances, the auditors ought to have been added as parties to the winding-up. It had been a failure of natural justice by the court of first instance not to hear them. Both the winding-up order and the order for the examination of the auditors were stayed. 

	This case comment regarding the PwC case described the reasoning of the Board in reaching its decision. It was submitted that the decision showed that the relevant statutory provisions entitled the liquidators but not the auditors to apply for the stay of the proceedings. The circumstances were unusual. The jurisdiction of the court was queried and the auditors were the only target of the winding-up application under the legislation on companies. Still, the Board added the auditors to the statutory list of persons who could apply for the stay of the proceedings. It was submitted that the Board thus legislated in a manner which it disapproved of in the Singularis case. It was submitted that instead the auditors could apply for the stay or setting aside of the winding-up order on the grounds of error as to the existence of jurisdiction to hear the winding-up application if such a dispute were to arise in South African law. In addition, it was explained that the auditors, although they would be outsiders to the winding-up, would still be able to take the initiative at an earlier stage. They should act promptly and argue a preliminary point of law. Jurisdiction would be lacking under the Companies Act 1973, and the auditors would be the direct target of the section 417 order. By means of this argument, the liquidators could oppose the granting of the final winding-up order.

	The reasoning of the Board can be criticised for the unwarranted addition of the auditors to the relevant statutory list of those persons who may apply to have the winding-up order stayed. However, the reasoning may still be supported for the ruling that at an earlier stage the auditors, as a target of the winding-up application, should have been notified of the proceedings, that they had standing, and that they were entitled to oppose the making of the final order, because the court lacked jurisdiction under the legislation on companies. If this conclusion is accepted, then the entitlement of the auditors as outsiders to challenge the winding-up is confirmed. The relevant principle of company law is thus expanded. 

	The decision of the Board has implications for the theory and practice of company law. The Board did acknowledge the considerable authority that, in general, parties whose interests are affected by a winding-up do not have standing to oppose the granting of the winding-up application, yet on the narrow basis of the facts in the PwC case, such standing may be found to exist where jurisdiction is lacking and the challenger is the direct target of the intended winding-up. This decision by the Board is of persuasive authority in South African law. It will be interesting to see whether it will be referred to with approval by the courts in South Africa.

	This case comment has focused on the decision by the Board in the PwC case. The decision sets a new direction for the development of company law in England and Bermuda. It is possible that aspects of the reasoning by the Board may be adopted in the development of the corresponding law of South Africa. These advances should be welcomed.
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