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	Abstract

	
		
				 


				In United Democratic Movement v Speaker of the National Assembly 2017 5 SA 300 (CC), the Constitutional Court set out certain factors that the Speaker of the National Assembly must consider when deciding the manner in which voting in a motion of no confidence proceeding must be conducted. These factors would ostensibly also be relevant when the Speaker's decision as to the proper voting procedure is reviewed in future.

This note considers the law governing the review of the Speaker's decisions and finds that although the Speaker's decision is reviewable in South African law, after the UDM decision there is still uncertainty as to whether the Speaker's decision can be reviewed only on the basis of legality or whether it constitutes administrative action reviewable in terms of PAJA. Furthermore, the Court's exposition of certain factors against which the Speaker's decision can now be reviewed creates uncertainty as to whether the review in terms of legality is a basic rationality review as is generally the case or a stricter form of review closer to review that is possible under PAJA.

The argument is that the potential of reviewing the Speaker's decision on the basis of a number of factors that in totality appears to set out a test that is stricter than a basic rationality test may hold severe implications for the separation of powers doctrine, as it now appears that the Court is increasing its supervisory jurisdiction in a manner that is not fully substantiated. Although the Court, or courts in general, has the power to review the exercise of public power in a system of constitutional supremacy, it should consider the impact that its judgments may have on co-equal branches of government, as a failure to do so may negatively impact on the relationship between the different branches of government and dilute the already frayed separation of powers doctrine.
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1       Introduction

	In United Democratic Movement v Speaker of the National Assembly (hereafter UDM),1 the Constitutional Court handed down the following order: ʺThe Speaker's decision of 6 April 2017 that she does not have the power to prescribe that voting in the motion of no confidence in the President be conducted by secret ballot is set aside.ʺ This is not the first time a decision of the Speaker of the National Assembly has been reviewed and set aside.2 However, in UDM the Court not only set aside the Speaker's decision but it also set out a framework within which the Speaker will arguably have to make future decisions regarding the manner of voting in a motion of no confidence. This framework, which consists of a number of factors, will also be relevant when the Speaker's decision as to the proper voting procedure is reviewed in future. Although it seems generally accepted that the Speaker's decision is reviewable in terms of legality, case law does not totally close the door on categorising the Speaker's decision in certain instances as constituting administrative action that is reviewable in terms of the Promotion of Administrative Justice Act (hereafter PAJA).3 Furthermore, the UDM decision does hint at a stricter form of review, which is possible under PAJA but not generally available in terms of legality.

	The UDM decision ultimately deals with the National Assembly's obligation to hold the President and the Executive authority accountable in terms of section 102 of the Constitution of the Republic of South Africa, 1996 (hereafter the Constitution). This decision also concerns the role of the Constitutional Court in settling disputes amongst political parties and office bearers in the National Assembly concerning the proper interpretation of the Constitution and the Rules of the National Assembly.4 Some commentators have already commented positively on the Court's ultimate finding.5 This contribution, however, does not focus on the Court's ultimate finding and the order it gave, the exact implications that the orders may have on separation of powers, and the outer boundaries of the Court's review powers where it concern internal parliamentary procedures and processes. Instead, the contribution focusses on the Court's explanation in the latter, arguably obiter part of the judgment that relates to the factors, or ʺlegal position and conditionalitesʺ,6 that would now guide the Speaker's decision as to the proper voting procedure in a motion of no confidence. 

	This note will consider what is meant when it is stated that the Speaker's decision is reviewable in terms of legality, and what is the impact of the Court's framework that would guide the Speaker's decision whether to order a secret ballot in motion of no confidence proceedings. This note will show that the Court, in setting out these factors, expanded the notion of rationality review to be more than simply a ʺminimum threshold requirementʺ7 without addressing the potential separation of powers issues that arise from such an understanding. It therefore follows on the argument that Lauren Kohn put forward on the basis of a series of judgments where rationality review was seemingly expanded. Kohn8 argues that in developing ʺan expansive conception of rationality review – in the absence of meaningful engagement with the prescripts of the separation of powers doctrine – and thereby increasing their reservoir of judicial power, the courts may be perceived to be expanding their supervisory review jurisdiction in a manner that amounts to an affront to this doctrine." As the separation of powers doctrine has come under intense scrutiny, especially in the light of Economic Freedom Fighters v Speaker of the National Assembly (hereafter EFF),9 this note discusses the Court's potential expanded notion of rationality review in UDM and notes the possible implications on the doctrine of the separation of powers, implications not considered by the Court but which may have longer term negative consequences. 

	2       UDM v Speaker of the National Assembly: The facts

	The UDM decision dealt with section 102 of the Constitution, which allows the National Assembly to remove the Executive authority with or without the President through a motion of no confidence supported by at least a majority of the members of the National Assembly. This decision ostensibly follows Mazibuko v Sisulu (hereafter Mazibuko),10 where the Constitutional Court held that the Rules of the National Assembly were unconstitutional because they subjected a member's constitutional right to have a motion of no confidence debated and voted on in the Assembly to the consent of the Programme Committee.11 The National Assembly duly amended the Rules.12 The contestation concerning the rules and procedures where it concerns instituting a motion of no confidence in terms of section 102, however, did not end there.

	In early 2017 the United Democratic Movement instituted a motion of no confidence against the President for dismissing the finance minister and his deputy, which contributed to the downgrade of the South African economy to ʺjunk statusʺ.13 The amended Rules were applied and the Speaker duly scheduled the motion of no confidence for debate and voting. The United Democratic Movement, however, requested that the vote take place via secret ballot. The Speaker refused the request, submitting that neither the Constitution nor the Rules provide for a vote in a motion of no confidence to take place via secret ballot. The Speaker relied on Tlouamma v Mbete, Speaker of the National Assembly (hereafter Tlouamma),14 where the High Court was requested to grant declaratory relief to the effect that the Speaker had the discretion, in terms of the Rules, to order a secret ballot. The High Court held that since the Constitution and the Rules do not specifically allow for a secret ballot in this instance, it did not have the power to prescribe to the National Assembly how to conduct its voting procedure as that would offend against the provisions of section 57 of the Constitution as well as the doctrine of separation of powers.15 As such, the Speaker maintained that the Constitution and the Rules do not allow for a secret ballot. 

	Therefore, in the UDM decision there was a disagreement between members in the National Assembly and the Speaker about the proper interpretation of the Constitution and the Rules. The disagreement centred on whether the Constitution or the Rules require, permit or prohibit voting on a motion of no confidence via secret ballot. The Court noted that the parties approached it to clarify Parliament's power, and rightly so as any dispute can be resolved before a court. 

	The ultimate decision of the Court was that the Constitution and the Rules permit a secret ballot and that the Speaker has the discretion which voting procedure to adopt. The Court referred the United Democratic Movement's request for a motion of no confidence by secret ballot to the Speaker to make a decision afresh, instead of ordering a secret ballot as was requested. The Court reasoned that ordering a motion of no confidence to take place via secret ballot would offend the separation of powers doctrine. In this regard, and in line with earlier precedent,16 the judgment is relatively straightforward and cannot easily be faulted. Rautenbach17 described the judgment as ʺunimpeachableʺ – stating that ʺthe correctness of [the Court's] conclusion cannot be questioned". The judgment has also been commended for re-affirming the National Assembly's constitutional duty of accountability,18 and reminding the Executive that public power must be exercised in a justifiable manner.19

	The judgment of the Court in UDM, however, did not end with the Court's clarification of whether the Constitution and the Rules permit a secret ballot and an affirmation that the Speaker has the authority to decide the appropriate voting procedure. After having determined that the Constitution and the Rules permit a secret ballot and that the Speaker has the power to decide which voting procedure to adopt, the Court discussed ʺcrucial factorsʺ that would in essence dictate the Speaker's determination as to the proper voting procedure that must be adopted.20 

	The reason why the Court chose to deliberate on such factors can probably be attributed to the opposing views of the United Democratic Movement and the Speaker as to the proper remedy that should be awarded in this particular case. The applicant argued very strongly that in the exceptional circumstances of the case, the Court should direct the Speaker to order a secret ballot as the Speaker had demonstrated that she is ʺconflicted and unable to differentiate between her roles as Speaker and that of Chairperson of the ANC."21 Since the only reason the Speaker refused to order a secret ballot was because she believed she did not have the authority in law to do so, the applicant argued that ʺthere is no reason why a secret ballot should not be orderedʺ by the Court.22 

	The Speaker, on the other hand, argued equally strongly, on the basis of concerns about the separation of powers, that an order directing a secret ballot would not be an appropriate remedy. The Speaker noted that the Court should intervene only in ʺmatters that fall within the domain of the national legislature … [if] …mandated by the Constitutionʺ, and that any ʺintrusionʺ must be to the extent that it is necessary.23 

	The Court seemed to have accepted the Speaker's argument about the separation of powers, as it noted that the ʺpower to prescribe the voting procedure in a motion of no confidence reposes in the Speaker, [which] accords with the dictates of separation of powers. It affirms the functional independence of Parliament to freely exercise its section 57 powers."24 However, in light of the very strong arguments on the part of the United Democratic Movement in light of the relief requested (which was also supported by some of the other respondents),25 the Court may have found it appropriate, in general, to discuss the pertinent factors that would guide the Speaker's decision when deciding on the appropriate voting procedure in a motion of no confidence.

	Although the judgment did not contain a list of factors, a list appears in the media summary to the judgment. These factors can be traced back to the judgment. In exercising her discretion the Speaker would have to take the following into account: 

	(a) whether the chosen voting procedure would allow Members of the National Assembly to vote according to their conscience and in the furtherance of the best interests of the people; (b) whether the prevailing circumstances are either peaceful, or toxified and potentially hazardous; (c) the imperative of the Speaker's impartiality must be consciously factored into the decision-making process; (d) the effectiveness of a motion of no confidence as an accountability and consequence-management tool must be enhanced by the chosen voting procedure; (e) the possibility of corruption or bribes in the event of a secret ballot must be considered; (f) the need for the value of transparency to find expression in the passing of the motion must be taken into account; (g) the decision must be rationally connected to the purpose of a motion of no confidence and should not be made arbitrarily.26 

	Sewpersadh and Mubangizi27 argue that the Court effectively rendered the Speaker's decision ʺsubject to review against clear and judicially defined factors." As it has been established in case law that the Speaker's decision, as an exercise of public power, is reviewable in terms of legality,28 it is worth investigating whether the Court's discussion of the factors may have any impact on the Speaker's discretion to decide on matters relating solely to the operation of the National Assembly, and the standard or level of review to which the Speaker's decision may be subjected to in future. These consequences may not have been considered by the Court, and potentially point towards a lack of institutional restraint by the Court.29 Although claiming that the Speaker must use her power for the effective exercise of Parliament's accountability function, the Court has arguably expanded its supervisory jurisdiction without considering any adverse effects this may have on the separation of powers doctrine.30

	3       Review of the Speaker's powers

	The question as to whether the Speaker's decision, where it concerns internal Parliamentary procedures, is reviewable as an administrative action in terms of PAJA or legality has been considered by the courts. 

	In Lekota v Speaker of the National Assembly, (hereafter Lekota)31 the High Court had to decide whether the Speaker's request that the applicant, a Member of Parliament, withdraws certain statements made in the National Assembly during a budget vote, and to withdraw from the National Assembly after refusing to withdraw the statements, should be set aside upon review. The Court stressed that the Speaker must ʺperform her functions in accordance with the constitutional principle of legality which requires her to act within the power conferred upon her by the law, and, in particular the Constitution."32 To support this statement, the Court referred to Democratic Alliance v President of the Republic of South Africa (hereafter Democratic Alliance),33 where the Constitutional Court stated that public officials ʺmay exercise no power and perform no function beyond that conferred … by law and that the power must not be misconstrued."34 In the Democratic Alliance decision the Court further held that any ʺdecision must be rationally related to the purpose for which the power was conferred."35 The High Court therefore accepted that the Speaker's decision can be reviewed on the basis of legality. 

	The High Court also dismissed the applicant's argument that the Speaker's ruling constitutes administrative action that is reviewable under PAJA. The Court held that PAJA does not apply as the decision was made when Parliament was fulfilling a legislative function, which is expressly excluded under the definition of administrative action in section 1 of the PAJA.36 

	Malema v Chairperson of the National Council of Provinces37 also dealt with the review of the Chairperson of the National Council of Provinces' decision to request the applicant to withdraw certain statements and, upon failing to do so, to order him to vacate the House.38 The applicant, a Member of Parliament, made certain statements during the debate on the President's annual State of the Nation Address that were deemed by the Chairperson to be unparliamentary. The applicant argued that the Chairperson's decision must be reviewed in terms of PAJA.39 The Chairperson argued that PAJA does not apply to her rulings, and if it did, that there was no basis upon which to set it aside. The High Court noted that it had to determine whether the Chairperson's decision constituted administrative action or whether it was excluded through the exemption in PAJA for ʺlegislative functionsʺ of Parliament. However, since it is accepted that the presiding officer's decision is reviewable in terms of legality, the Court found it unnecessary to determine whether PAJA was applicable.40 On appeal the Supreme Court of Appeal did not address the issue as to whether the Chairpersons' decision may be reviewable under PAJA but accepted that the Chairperson's decision is reviewable in terms of legality.41

	PAJA makes it clear that the ʺlegislative functions of Parliamentʺ are excluded from the definition of administrative action and are therefore not reviewable in terms of PAJA.42 What is less clear is whether the term "legislative functions" is interpreted broadly to include the passing of legislation, debating issues of national importance, and the National Assembly's exercise of its accountability and oversight functions,43 or whether it has a narrower interpretation related only to the passing of legislation. If the latter narrower interpretation is adopted, it may render decisions of the Speaker made during a debate on issues of national importance and when the National Assembly exercises its accountability and oversight functions susceptible to review under administrative law. In Malema the High Court did not definitely provide an answer as to whether the decision of the Chairperson made during a debate regarding an issue of national importance is reviewable under PAJA. The Supreme Court of Appeal also did not address this issue as it simply reviewed the decision of the Chairperson in terms of legality. Although most courts refer to the Speaker's decision as having to be rational,44 it still remains unclear as to whether there is the possibility that the Speaker's decision may be reviewable in terms of PAJA in the case where a decision was made when Parliament was debating an issue of national importance or when the National Assembly is exercising its accountability function. 

	The difference between review under PAJA on the one hand and review under legality on the other hand has been well documented.45 What is of importance for the purposes of this paper is the fact that review under administrative law is more ʺsearchingʺ46 than review under legality. Subjecting the decision of the Speaker to review under PAJA in cases where decisions were made as the legislature was fulfilling its legislative function as broadly defined, may raised sensitive separation of powers issues, especially since the reason for the exclusion of legislative functions in section 1 of PAJA was the was the separation of powers doctrine.47 

	It is against this background that the factors set out by the Court to assist the Speaker in determining which voting procedure to adopt should be understood. Although the decision rests with the Speaker, her discretion is ʺsubject to crucial factors that are appropriately seasoned with considerations of rationality."48

	4       Analysis of the review of the Speaker's decision in light of UDM

	The principle of legality was identified by the Constitutional Court as part of the rule of law, a founding principle in section 1 of the Constitution.49 Simply put, it means that public power can be exercised only if, and in so far as, the power to do so has been conferred upon the functionary by the law.50 In UDM the Speaker maintained that she did not have the power in terms of the Constitution or the Rules (the ʺlawʺ) to order a secret ballot. The Court, having found differently, made it clear that the Speaker indeed has the power, in terms of a particular interpretation of the Constitution and the Rules, to order a secret ballot.51

	The substantive component of legality is that of rationality,52 which extends beyond the lawfulness of the decision but also renders the decision or actions of public officials reviewable.53 Review on the basis of legality is important as it enables the courts, as the ultimate guardians of the Constitution, to review the decisions of public officials, such as those of the Speaker,54 in cases where the decision may not be reviewable in terms of PAJA.55 According to Price, rationality operates ʺas a minimum standard – a constitutional baseline – that applies even where no fundamental right or other constitutional standard is directly applicable."56 In Pharmaceutical Manufacturers the Court held that the President's decision must be objectively rational; if not, it is liable to be set aside.57 In that decision the Court also stressed that if there is a rational connection between the decision and a legitimate government purpose, courts should not easily replace the decision maker's decision with one of its own.58 In that regard, the Court held that it would only rarely make a finding that a decision was objectively irrational.59 It is therefore clear that once a link or nexus between the decision and the legitimate government purpose is found, the Court would not easily set aside the decision based on irrationality.60 

	In relation to the factors the Court set out in UDM that would ultimately guide the Speaker's determination in deciding whether an open or secret ballot should be held, Rautenbach61 points out that it is unclear which legal standard the Speaker will have to apply. Rautenbach62 argues that it is not clear whether the Court had in mind a ʺbasic means-end rationality testʺ or ʺa stricter standardʺ that would ask which alternative procedure (open or secret ballot) would ʺcontribute certainly, probably, possibly, substantially or reasonably better towards achieving the purpose of voting on no confidence motions."63 Sewpersadh and Mubangizi64 compliment the Court for setting out the prescribed set of factors that the Speaker must take into account. The authors argue that the Court made it clear that the decision of the Speaker is not an unfettered one, but that the decision is subject to review against certain factors, ʺwhich factors bear a striking resemblance to the well-known administrative law principles."65 Although I do not read the authors' argument as one suggesting that the Speaker's decision is reviewable in terms of PAJA, taken with Rautenbach's argument it does perhaps point towards an expanded notion of rationality that may be at play when the Speaker's decision is reviewed in future. 

	The expanded notion of rationality potentially goes further than merely asking whether there is a nexus or link (some ʺrhyme or reasonʺ)66 between the decision and the purpose. It may in this instance also include the question whether the Speaker took all the relevant considerations into account in arriving at her decision.67 These considerations are now defined by the Court, and include whether the circumstances are peaceful or toxified, and whether the chosen voting procedure enables accountability or, alternatively, transparency.68 It may also include questioning whether the Speaker acted with an ulterior motive in arriving at the decision. These questions, which go beyond merely asking whether there is a rational link between the decision and the purpose for which the decision was taken, resemble review under PAJA, particularly review in terms of section 6(2)(e) of PAJA. This relates to the review of an administrator's decision because ʺirrelevant considerations were taken into account or relevant considerations were not consideredʺ69 or because the decision was taken ʺfor an ulterior purpose or motiveʺ.70

	Although accepting that review under legality is important in South African constitutional democracy as it enables the review of decisions made by public officials that are not reviewable under PAJA, Price does note certain concerns with regard to what he calls the ʺgrowth of constitutional legality and rationality".71 An important concern regarding the move away from the basic rationality (ʺrhyme or reasonʺ) test is the court's ʺunwarranted intrusion into the legitimate constitutional spheres of the executive and legislative branches of government."72 This is ultimately a concern about the separation of powers.

	The application of an expanded notion of ʺrationality properʺ73 in the UDM case also occurs in circumstances where the Court did not take into account, or engage in sufficient detail, the implications the establishment of a framework that would guide the Speaker's decision may have on the separation of powers doctrine.74 While the Court did consider the separation of powers to an arguably sufficient degree in deciding whether the Constitution or the Rules permit a secret ballot, it failed to engage with the implications for the doctrine of setting out certain factors the Speaker would have to consider. In this regard, in unnecessarily setting out factors that would guide the Speaker's determination on the appropriate voting procedure, the Court did not take into account any adverse consequences that its decision may have on the doctrine of  separation of powers, and arguably failed to maintain an appropriate balance between ensuring ʺjudicial supervision and accountabilityʺ75 on the one hand and showing the necessary respect to the democratically elected institution's mandate to govern on the other.76 This is even more worrying, given that the question as to when a Speaker's decision may be reviewable, and if reviewable, what standard of review would apply, has not been theorised to a sufficient degree in South African law.

	At its base, the separation of powers doctrine seeks to prevent the abuse of power by placing checks and balances on the different branches of government. The question that the Court in UDM failed to address is why it was necessary to outline a potentially more rigorous form of review in circumstances where it was not clearly evident that there would be an abuse of power on the part of the Speaker. The only reason the Speaker declined to order a secret ballot was because she (although incorrectly) thought that she did not have the power to do so. In fulfilling its crucial role of placing checks on the other branches of the state, the court must also show due respect to the choices made by those who occupy office in those other branches.77 If it is accepted that motions of no confidence enable the Legislature to hold members of the Executive authority accountable, and both forms of voting in that debate achieve that purpose, it may follow that the Court must show appropriate respect to the choice made as to which voting procedure to adopt in any given circumstance.78 Failure to do so may be considered an affront to the separation of powers doctrine, especially since a motion of no confidence is highly political in nature. In this regard the Court should be mindful to show the necessary respect if it is requested to review the Speaker's decision on this matter in future. Applying a stricter form of review without proper regard to the Court's institutional role may negatively impact on the relationship between the legislature and the judiciary, and hold grave implications for the separation of powers doctrine.

	5       Conclusion

	In UDM the Constitutional Court discussed certain factors that the Speaker would have to consider when deciding which voting procedure to adopt in proceedings arising from motions of no confidence. These are arguably also the factors the Court may have regard to if it is requested to review the Speaker's decision in future. However, the fact that the Court discussed certain factors that would guide the Speaker's decision raises certain questions for which the Court did not provide any plausible answers. 

	It is unclear whether the Court had in mind a ʺrationality properʺ79 form of review, or whether it had in mind a more stringent form of review, almost similar to a reasonableness review in terms of PAJA. It is still rather unclear which powers/competencies of the legislature would fall under legislative functions excluded from the definition of administrative action and would therefore not be reviewable in terms of PAJA. In this regard, the failure of the Constitutional Court to consider whether the Speaker's decision would ever be reviewable in terms of PAJA is a missed opportunity that would not assist lower courts in navigating difficult cases dealing with decisions made by the leader of the elected legislative branch. 

	Furthermore, it is unclear whether the Court had in mind the same notion of rationality review it had in mind as in Democratic Alliance; that is, a more expanded notion of rationality review that leans more to the side of a reasonableness review under PAJA. Under basic rationality review a court would have to abide by the choice of the Speaker, provided that the choice was within the ʺrange of possibilities … [of which all] are legitimate, constitutional choices".80 The expanded notion of rationality review, however, includes questioning whether the decision maker had regard to all relevant information or whether the decision maker in fact ignored certain relevant information. In the main, this expanded notion of rationality review enables a court to consider which decision would better realise the purpose. This is surely a move away from basic rationality review, as the Speaker would have to consider whether either an open or a secret ballot will ʺmore likely … contribute certainly, probably, possibly, substantially or reasonably better towards achieving the purpose of voting on no confidence motions.ʺ81

	In UDM the Court stopped short of ordering a secret ballot (and rightly so), but still outlined a number of factors the Speaker must have regard to in making a decision afresh. In this regard, there was arguably no ʺunwarranted intrusionʺ by the Court into the sphere of the legislature. However, in the absence of a constitutional provision expressly providing for a secret ballot and since the legislature has the power to determine its own internal arrangements, the potential of setting aside the speaker's decision on the basis of a stricter test (and not adopting a basic rationality test) potentially makes unwarranted intrusion possible in future. It appears that in reviewing the decision of the Speaker courts may now be able to go further than simply questioning whether there is a rational link between the decision and the purpose, and maybe apply a stricter test, one that is moving closer to review under administrative law. This would be a major development in South African law, one that is in need of analytical rigor on the side of the Court, especially in so far as it may hold implications for the separation of powers doctrine.

	The failure on the part of the Court to consider the implications of its judgment, even those forming part of the obiter part of the judgment, on the separation of powers doctrine shows up most clearly in the EFF decision that followed. In that decision, Chief Justice Mogoeng Mogoeng, writing a minority judgment, accused the majority of the Court of overreach. He reasoned that the majority decision ʺis a textbook case of judicial overreach - a constitutionally impermissible intrusion by the Judiciary into the exclusive domain of Parliamentʺ,82 one that is not sensitive to separation of powers concerns. Although this fundamental disagreement amongst justices in the Constitutional Court may have come as a surprise, it is perhaps explained by a sustained lack of seriously and consistently considering the implications of its judgments dealing with internal parliamentary rules and procedures on the separation of powers doctrine.
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